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STATEMENT OF QUESTION PRESENTED 


Are payments to a divorced wife on a promissory note, 
for which the sole consideration, as shown by the undis¬ 
puted testimony, is a discharge from marital obligations 
in contemplation of a final separation and possible di¬ 
vorce, deductible as “alimony” within the purview of 
Section 23(u) of the Internal Revenue Code? 
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BRIEF FOR THE PETITIONER ALFONS B. LANDA 


OPINION BELOW 

The Memorandum Opinion of the Tax Court is not offi¬ 
cially reported, but is set out in the Joint Appendix here¬ 
to, at page 24A. 

JURISDICTIONAL STATEMENT 

The Petition for Review in No. 11,540 involves deficien¬ 
cies in income tax for the years 1943 and 1944, and is 
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taken from the decision of the Tax Court entered July 7, 
1952 (Joint App., p. 33A). The Petition for Review in 
No. 11,541 involves a decision of no deficiency for the 
year 1943 entered by the Tax Court on April 30, 1952 
(Joint App., p. 33A). 

In each case, the parties have entered into a stipula¬ 
tion that, pursuant to Section 1141(b)(2) of the Internal 
Revenue Code, the decision of the Tax Court may be re¬ 
viewed by this Court (Joint App., pp. 33A, 34A). The 
jurisdiction of this Court is, therefore, invoked under 
Sections 1141(a) and 1141(b)(2) of the Internal Revenue 
Code. 

STATEMENT OF THE CASE 

There is only one ultimate issue in this case, namely, 
whether certain payments made by the petitioner in No. 
11,540 to his former wife, the respondent in No. 11,541, 
constituted so-called “alimony” payments which were 
deductible by the husband under Section 23(u) of the 
Internal Revenue Code and taxable to the wife under Sec¬ 
tion 22(k) of the Code. 

The Facts 

The petitioner in No. 11,540, Alfons B. Landa, (here¬ 
inafter referred to as “Landa”) and the respondent in 
No. 11,541, Marjorie M. Astin, (hereinafter referred to 
as “Astin”) were married in June 1930 and separated on 
December 1, 1937. Between December 1, 1937 and De¬ 
cember 1, 1941 Landa paid $300.00 per month to Astin 
for her support and also paid her additional amounts ag¬ 
gregating approximately $25.00 a month for incidental 
expenses such as medical bills and the upkeep of an auto¬ 
mobile. On December 1, 1941 Landa and Astin entered 
into three agreements, respectively entitled, “Agreement 
Pendente Lite”, “Separation Agreement” and “Note 
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Agreement ”. The three instruments were executed sim- 
ultaneosuly. The law firm of Alvord & Alvord repre¬ 
sented Astin in the preparation of the Agreements. 
(Joint App. 25A). 

The “Agreement Pendente Lite” stated that Landa and 
Astin had separated; that Astin had grounds for divorce 
by reason of the long separation; that she had declared 
her intention to establish a permanent residence in Flor¬ 
ida where she would seek a divorce; and that Landa de¬ 
sired to make provision for her separate maintenance and 
support pendente lite. The instrument provided that 
Landa would pay to Astin $700 in cash, immediately upon 
execution of the agreement, which was to be used to pay 
Astin’s debts. Astin agreed that she would not there¬ 
after contract any debts for which Landa would become 
liable. Landa agreed that he would pay Astin’s trans¬ 
portation expenses from Washington, D. C., to the place 
selected by her for a Florida residence; that he would 
pay reasonable expenses incurred in obtaining a divorce; 
and that he would further pay $85 per week to Astin 
during her first 13 weeks of residence in Florida, which 
would be in addition to all sums otherwise provided for 
under anv agreement between the parties. (Joint App. 
25A, 26A). 

The “Separation Agreement”, which is set out in full 
in the Joint Appendix 16A, stated that Landa and Astin 
had separated and had failed at all attempts at reconcilia¬ 
tion; that they desired to enter into an agreement under 
which they might continue to live separately and under 
which provision would be made for Astin>s maintenance; 
that all personal property then in possession of Astin 
was her sole and separate property; and that Landa had 
theretofore been indebted to Astin in the sum of $30,000 
and they desired to settle forever all property rights 
growing out of their marriage relationship. The agree- 
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ment provided that neither would endeavor to compel 
restoration of conjugal rights. It provided that during 
Landa’s life, but only so long as Astin remain unmarried, 
he would pay to her the sum of $150 per month, payments 
to begin on the date of execution of the agreement and 
to be made thereafter on the first day of each month. The 
agreement further provided that each party released all 
rights then existing or which might thereafter exist, by rea¬ 
son of their marriage, in any property then owned or 
thereafter acquired by the other party. Each party 
waived all rights to share in any property to which the 
other party might become entitled under the laws of the 
District of Columbia, all rights of dower or curtesy, and 
any right to any distributive share of any property of 
the other party or any right of election to take against 
any last will and testament of the other party. The agree¬ 
ment was to continue in full force and effect and to be 
binding whether the marriage continued or was dissol¬ 
ved. (Joint App. 26A). 

The “Note Agreement”, which is set out in full in the 
Joint Appendix 19A, stated that Landa was indebted to 
Astin “in the sum of $30,000, which indebtedness was in¬ 
curred after their marriage and while they were living 
together as husband and wife * * The instrument 
stated that they had separated and contemplated termi¬ 
nation of their marital relationship; that in the event the 
marriage was dissolved, Landa desired to provide for 
Astin’s security by giving evidence of that indebtedness; 
and that both parties desired Alvord & Alvord to act as 
custodian of the evidence of indebtedness and to assist 
in execution of the covenants. The instrument provided 
that in the event that a final decree of divorce were issued 
to Astin, Landa agreed to execute and deliver to Alvord 
& Alvord his promissory note to Astin’s order in the sum 
of $30,000, the note to contain the terms and conditions 
set forth in the promissory note attached to the agree- 
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ment. The note was to bear the same date as the date 
of the final decree of divorce, and the first monthly pay¬ 
ment of principal and interest was to be dne and payable 
on the 15th day of the first month following the date of 
execution. Delivery of the note was to be made by Landa 
to Alvord & Alvord within ten days after the final decree 
of divorce. Alvord & Alvord were to accept delivery on 
Astin’s behalf and to hold the note for the protection of 
the interest of both parties until it was paid in full. The 
instrument further provided that in the event of Astin’s 
death before the principal and interest should have been 
paid in full, Alvord & Alvord should cancel the note and 
deliver it to Landa. In the event of Astin’s remarriage, 
Landa agreed that he would pay to her, upon 30 days’ 
written notice from her or from Alvord & Alvord, the sum 
of $5,000 in cash, which should be in addition to all other 
payments otherwise provided for under that or any other 
agreement between the parties. (Joint App. 27A). 

The following was the unsigned “Promissory Note” 
attached to the above agreement: 

PROMISSORY NOTE 

$30,000 Washington, D. C.1942 

FOR VALUE RECEIVED, I, ALFONS B. 
LANDA, promise to pay to the order of MARJORIE 
MONDELL LANDA the sum of THIRTY THOU¬ 
SAND DOLLARS ($30,000) with interest at the rate 
of 6% per annum on said principal sum, or so much 
thereof as may from time to time remain unpaid. 

Principal and interest payable at the Hamilton 
National Bank, 14th and G Streets, N. W., Washing¬ 
ton, D. C., in monthly installments of TWO HUN¬ 
DRED DOLLARS ($200.00) each, commencing on 

the fifteenth day of., 1942, and continuing 

on the fifteenth day of each month thereafter until 
paid; each installment, when so paid, to be applied 
first to the payment of interest accrued on the un- 
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paid principal sum, and the residue thereof to be 
credited to said principal sum. 

And it is agreed that if default be made in the 
payment of any one of the aforesaid installments of 
principal or interest when and as the same shall be¬ 
come due and payable, then and in that event, the 
unpaid balance of the principal sum shall, at the op¬ 
tion of the holder hereof, at once become due and 
payable, anything hereinabove contained to the con¬ 
trary notwithstanding. 

This note is non-negotiable, and shall be void in 
the event of the death of the payee, the said MAR¬ 
JORIE MONDELL LAND A, before payment in full 
of principal and interest has been made. 


Alfons B. Landa 

At the time the Agreements were executed, namely, De¬ 
cember 1, 1941, Landa was forty-four years of age, and 
had a life expectancy of 25.27 years. (Joint App. 25A). 
If the payments provided in the “Note Agreement” of 
$200 per month were regularly paid when due the note 
would be paid in full in twenty-three years and two 
months. (Appendix A) 

A letter dated December 8, 1941, was sent by Landa to 
Astin. Its purpose was to prevent a reduction in pay¬ 
ments to Astin during the period after execution of the 
above agreements and prior to the grant of a divorce 
decree. The letter concluded by requesting Astin to in¬ 
dicate her acceptance if the proposal was agreeable to 
her. Her name was written in under the legend “Ac¬ 
cepted.” The following is the substance of the letter 
(Joint App. 23A, 29A): 

Dear Marjorie: 

In order to remove an ambiguity in the Note 
Agreement and in order to avoid an unintended re¬ 
sult, I propose to begin the payments upon the Note 
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as of December 15, 1941, to be applied in the same 
manner as if the Note were dated December 15, 1941. 
These payments, however, will cease after the pay¬ 
ment dne April 15, 1942 if the final decree of divorce 
has not been issued and if I am convinced that you 
do not intend faithfully to prosecute the proceedings 
for a final decree of divorce. 

• • * • 

On April 18, 1942, a final decree of absolute divorce 
was granted to Astin, as plaintiff, from Landa, as de¬ 
fendant, by the circuit court of the Fifteenth Judicial 
Circuit of Florida in Palm Beach County. The decree 
confirmed and approved a special master’s report of tes¬ 
timony and findings. That report had found that the 
Court had jurisdiction of the subject matter and parties; 
that the plaintiff had been a resident of Florida for more 
than 90 days; that defendant had filed an answer and was 
represented by counsel; that no children had been bom of 
the marriage; that the plaintiff and defendant had made 
a property settlement and the plaintiff was not requesting 
suit money or alimony; and that the defendant had been 
guilty of desertion for one year. The report recommended 
that a divorce decree be granted. (Joint App. 29A, 
30 A) 

On an undisclosed date Landa executed the instrument 
entitled “Promissory Note” which had been attached to 
the “Note Agreement.” (Joint App. 30A) 

During each of the years 1942, 1943, and 1944 Landa 
made payments to Astin as provided in the “Separation 
Agreement,” and in the “Note Agreement.” (Joint App. 
30 A) 

In his 1942 tax return Landa deducted the sum of 
$2,973.33 as alimony and in his returns for 1943 and 1944 
deducted the amount of $4,200.00 in each year as ali¬ 
mony. The Commissioner of Internal Revenue in his 
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deficiency notice to Landa determined that the amounts 
of $573.33, $600.00 and $696.24 were not deductible for 
the years 1942, 1943 and 1944, respectively, on the ground 
that they represented payments of principal on the Note. 
Astin in her income tax return for 1943 reported ali¬ 
mony of $1800.00 and interest of $1800.00. The Com¬ 
missioner, in his notice of deficiency to Astin, determined 
that she had received alimony in that year of $4,200.00 
and that her income had, therefore, been understated by 
$600.00 (Joint App. 30A). The Commissioner, in order 
to protect the revenue, asserted deficiencies against both 
parties. These were obviously inconsistent positions; and 
only one of the petitioners can be liable for a tax. 

At the trial before the Tax Court neither the Com¬ 
missioner nor Astin adduced any evidence whatever. The 
sole witness was Landa who testified that Astin had never 
made any loans to him, and that the only consideration 
for the execution of the Note Agreement was to provide 
maintenance and support for Astin in such a way that the 
payments would not cease in the event of Landa’s death 
(Joint App. 12A-16A). 

The Tax Court found as a fact (Joint App. 30A) that— 

“The amounts in controversy of $573.33, $600, and 
$696.24 paid by Landa to Astin under the ‘Note 
Agreement’ during the years 1942, 1943, and 1944, 
respectively, constituted repayments of the principal 
of an indebtedness.” 

In effect, the Tax Court held that the payments under 
the “Note Agreement” were not such payments as were 
deductible to Landa under Section 23 (u) of the Internal 
Revenue Code, nor were they taxable to Astin under Sec¬ 
tion 22 (k) of the Code. 
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STATUTES INVOLVED 

The statutes involved herein are Sections 22 (k) and 
23 (u) of the Internal Revenue Code, which are as fol¬ 
lows : 

“SEC. 22. GROSS INCOME. 

• • • • 

“(k) Alimony, Etc., Income.—In the case of a 
wife who is divorced or legally separated from her 
husband under a decree of divorce or of separate 
maintenance, periodic payments (whether or not 
made at regular intervals) received subsequent to 
such decree in discharge of, or attributable to prop¬ 
erty transferred (in trust or otherwise) in discharge 
of, a legal obligation which, because of the marital or 
family relationship, is imposed upon or incurred by 
such husband under such decree or under a written 
instrument incident to such divorce or separation 
shall be includible in the gross income of such wife, 
and such amounts received as are attributable to 
property so transferred shall not be includible in the 
gross income of such husband. This subsection shall 
not apply to that part of any such periodic payment 
which the terms of the decree or written instrument 
fix, in terms of an amount of money or a portion of 
the payment, as a sum which is payable for the sup¬ 
port of minor children of such husband. In case any 
such periodic payment is less than the amount speci¬ 
fied in the decree or written instrument, for the pur¬ 
pose of applying the preceding sentence, such pay¬ 
ment, to the extent of such sum payable for such 
support, shall be considered a payment for such sup¬ 
port. Installment payments discharging a part of an 
obligation the principal sum of which is, in terms of 
money or property, specified in the decree or instru¬ 
ment shall not be considered periodic payments for 
the purposes of this subsection; except that an in¬ 
stallment payment shall be considered a periodic pay¬ 
ment for the purposes of this subsection if such prin¬ 
cipal sum, by the terms of the decree or instrument, 


10 


may be or is to be paid within a period ending more 
than 10 years from the date of snch decree or in¬ 
strument, but only to the extent that such install¬ 
ment payment for the taxable year of the wife (or 
if more than one such installment payment for such 
taxable year is received during such taxable year, the 
aggregate of such installment payments) does not 
exceed 10 per centum of such principal sum. For 
the purposes of the preceding sentence, the portion 
of a payment of the principal sum which is allocable 
to a period after the taxable year of the wife in 
which it is received shall be considered an install¬ 
ment payment for the taxable year in which it is 
received. (In cases where such periodic payments 
are attributable to property of an estate or property 
held in trust, see section 171 (b).)” 

“SEC. 23. DEDUCTIONS FROM GROSS INCOME. 

“In computing net income there shall be allowed as 
deductions: 


• • • • 

“(u) Alimony, Etc., Payments.—In the case of a 
husband described in section 22 (k), amounts includi¬ 
ble under section 22 (k) in the gross income of his 
wife, payment of which is made within the hushand’s 
taxable year. If the amount of any such payment is, 
under section 22 (k) or section 171, stated to be not 
includible in such husband’s gross income, no deduc¬ 
tion shall be allowed with respect to such payment 
under this subsection. 

• • • • 


STATEMENT OP POINTS 

I. The Payments Made by Landa to Astin Under the 
Note Agreement Constituted Support Payments and 
were Properly Deductible by Landa as “Alimony” 
Under Section 23 (u) of the Internal Revenue Code. 

A. The Tax Court Erred in Disregarding the Un¬ 
contradicted Testimony that the Consideration for 
the Execution of the “Note Agreement” was the 
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Obligation of Landa to Support and Maintain his 
Wife. 


B. The Oral Testimony Does Not Contradict the Con¬ 
tents of the Note Agreement. 

C. Even if Language of Agreement were Contra¬ 
dicted by Oral Testimony the Language Would 
not Control and the Testimony Would be Admis¬ 
sible. 


STJ] 


flirt 


[ARY OP ARGUMENT 


In one of several separation agreements between Landa 
and Astin, Landa agreed to execute a note for $30,000.00 
payable in monthly installments of $200.00 to be divided 
into principal and interest. These payments were such 
as to approach the period of the life expectancy of Landa. 
A divorce was obtained and the note was executed. 
Among the recitals in the agreement was the recital that 
Landa was indebted to Astin in the sum of $30,000.00. 
Landa testified that his only indebtedness to Astin at the 
time of the agreement was by sole virtue of his marital 
obligations. This evidence was uncontradicted; and Astin 
did not testify at the trial. 

The trial court completely rejected Landa ’s testimony 
with the suggestion that possibly it was not properly 
admitted; and based its conclusion that the note was evi¬ 
dence of a prior loan solely upon the recital in the agree¬ 
ment to execute the note that Landa was indebted to 
Astin in that amount. 

If payments on the note were in discharge of marital 
obligations then such payments were deductible under 
Section 23 (u) of the Internal Revenue Code; and if the 
Court was in error in rejecting the uncontradicted oral 
testimony of Landa the decision of the Tax Court should 
be reversed. 
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The rejection of the nncontradicted testimony of Landa 
was error; and this Court and other courts have so held in 
numerous parallel cases. 

The decision of the trial court that the mere recital of 
an existing indebtedness in the contract to execute the 
note was conclusive evidence of an indebtedness in the 
nature of a loan, a conclusion based solely upon such a 
recital, and the exclusion from consideration of all other 
facts and inferences was error. The trial court ignored 
other recitals in the same instrument from which a con¬ 
trary inference was to be drawn. It was recited that 
Landa desired to provide for the security of his wife in 
the event that the marriage was dissolved, that the note 
should remain in the custody of a third party, and that 
liability on the note should cease upon the death of Astin. 
All of these recitals constituted inferences in support of 
Landa’s oral testimony. 

The conclusion of the trial court that the mere recital 
of an indebtedness was conclusive evidence of the exist¬ 
ence of an indebtedness in the nature of a loan obliga¬ 
tion constituted error in law. Courts have repeatedly 
held that the term “indebtedness” may indicate any type 
of obligation legal or moral. 

On the assumption by the trial court that the evidence 
of Landa might not have been properly admissible, it 
must be concluded that the trial court had in mind the 
application of the very limited rule that under certain 
circumstances parol evidence may not be admissible to 
vary the terms of a written instrument. Landa’s testi¬ 
mony did not contradict the language of the agreement. 
The word “indebtedness” is, under all of the decisions, 
broad enough to be entirely consonant with an obligation 
to maintain and support a spouse. But even if Landa’s 
testimony did contradict that instrument as regards the 
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consideration for its execution, such testimony would have 
been admissible for the following reasons: 

1. This controversy is between one party to the 
agreement and a stranger to it, namely, the Com¬ 
missioner of Internal Revenue, and in controver¬ 
sies between a party and a stranger parol evi¬ 
dence is admissible to vary the terms of a writ¬ 
ten instrument under all of the decisions. 

2. The cases hold that parol evidence is always ad¬ 
missible for the purpose of showing the true con¬ 
sideration for the execution of a written agree¬ 
ment. Here Landa’s testimony went to the con¬ 
sideration and was, therefore, properly admissible. 

3. The rule which has only recently been reiterated 
by this Court is that where a written instrument 
does not express the actual agreement of the 
parties parol evidence may be received to prove 
their true intention. Here Landa’s testimony went 
to the intention of the parties in executing the 
Note Agreement and if such intention was not 
clearly expressed in the instrument the oral tes¬ 
timony was admissible. 

The trial court was in error in basing its decision upon 
a single word of an instrument, in misconstruing the 
legal import of that word and ignoring not only the un¬ 
contradicted testimony of Landa but also of the numerous 
other inferences corroborating such testimony. Conse¬ 
quently, the trial court was in error in concluding that 
the payments in question were not deductible by Landa 
1 under Section 23 (u) of the Internal Revenue Code. 

ARGUMENT 

I. The Payments Made by Landa to Astin Under the 
Note Agreement Constituted Support Payments and 
Were Properly Deductible by Landa as “Alimony” 
Under Section 23 (u) of the Internal Revenue Code. 

As has been stated heretofore, there is only one issue 
in this case, namely, whether the payments made by 


Landa to Astin under the “Note Agreement” were “pay¬ 
ments in discharge of a legal obligation which, because 
of the marital or family relationship, is imposed upon 
or incurred by such husband * * • under a written in¬ 
strument incident to such divorce” and thus deductible by 
the husband under Section 23 (u) and taxable to the wife 
under Section 22(k) of the Internal Revenue Code. The 
fact that the payments were made on a promissory note 
does not in any way militate against their being deduc¬ 
tible as so-called “alimony”, for it is well settled that it 
is possible for alimony to take the form of a note. For 
example, in the case of Longyear v. Helvering, 64 App. 
D. C. 238, 77 F. (2d) 116, the taxpayer entered into an 
agreement with his wife in contemplation of a divorce. 
Certain payments under said agreement were in default 
and thereafter he executed to his "wife a promissory note 
in the amount of $150,000.00 with interest at six percent 
Various payments of interest and principal w-ere made and 
the taxpayer sought to deduct the interest as such. (This 
case arose prior to the amendment of the Internal Rev¬ 
enue Code permitting a deduction for alimony payments.) 
The Commissioner contended that the payments consti¬ 
tuted alimony and that hence the taxpayer was not en¬ 
titled to deduct the portion of the payments representing 
interest. In upholding the Commissioner’s contention 
this Court said: 

“The claim made bv petitioner for a deduction of 
such part of the payments made to Mrs. Longyear as 
paid interest upon the note held by her cannot be 
sustained. The note represented alimony secured to 
her by agreement between herself and her former 
husband. The obligation did not lose the character 
of alimony when incorporated in the note. Gilman v. 
Commissioner (C. C. A.) 53 F. (2d) 47, 50, 80 A. L. R. 
209. It is w T ell established that money paid by a 
husband to his wife for alimony, or for the interest 
upon an obligation executed for such a considera¬ 
tion, does not come within the exemption of interest 
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provided for by section 214 (a) of the Revenue Act 
of 1926 (44 Stat 9, 26 (26 TJSCA § 955 (a)).” 

Another case before this Court, Bucluman v. U. S., 82 
App. D. C. 374, 164 F. (2d) 710, involved income taxes 
for the years 1940 and 1941, prior to the time when ali¬ 
mony payments were deductible by the husband and tax¬ 
able to the wife. In connection with a separation agree¬ 
ment the husband executed interest-bearing notes payable 
to the wife. The agreement recited that the notes (together 
with certain cash payments) were “accepted in full of all 
claims on her part, of every kind and character, whether 
for support and maintenance or otherwise, against the 
husband”. The Commissioner held that interest pay¬ 
ments on such notes were taxable to the wife for the 
reason that they constituted interest as such and not 
alimony. The District Court upheld the Governments 
contention. This Court reversed the District Court, rely¬ 
ing on Longyear v. Helvering, supra. In the course of 
its opinion the Court said: 

“Periodical payments derive their nature from the 
primary contract upon which they are based; e. g., 
dividends arise from a stock contract, rent from the 
use of real or personal property, etc. Interest, for 
income tax purposes, is only interest upon indebted¬ 
ness, and not all obligations are indebtedness. The 
agreement in the present case was a specification of 
method for the performance of the husband’s obliga¬ 
tion of support. The periodical payments denomi¬ 
nated interest were just as much a part of that speci¬ 
fication as was the provision for a principal sum. 
The whole obligation was one for alimony. It cannot 
be held that although the principal sum was alimony, 
the periodical payments were interest on simple in¬ 
debtedness. There being no simple inbedtedness, 
there is no interest as such in the income tax sense. 

• • * • 

“Our attention is called to the language of the 
agreement between the husband and wife. The wife 
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accepted the cash and notes in full of all claims on 
her part and as a full and complete release of all 
her claims on the husband, except for the notes and 
their security. We cannot give that language con¬ 
trolling effect upon the question before us. The same 
or similar language might be found in an agreement 
providing for simple permanent alimony payments .’ 9 

If, in the instant case, the promissory note in question 
represented an alimony or support obligation, then un¬ 
questionably payments thereunder would be deductible by 
the husband under Section 23 (u) of the Code. 

A. The Tax Court Erred in Disregarding the Uncon¬ 
tradicted Testimony that the Consideration for the 
Execution of the “Note Agreement” was the Obli¬ 
gation of Landa to Support and Maintain his Wife. 

Under the Longyear and Buchancm cases, the payments 
in question herein were deductible by Landa if they were 
“alimony” payments, or if they were, in the words of 
the statute, “payments in discharge of a legal obligation 
which, because of the marital or family relationship, is 
imposed upon or incurred by such husband • • • under a 
written instrument incident to such divorce.” 

The question is, therefore, Why were the payments 
made? Or in other words, What was the consideration 
for the payments under the Note Agreement? The only 
consideration recited in the note itself is “For Value Re¬ 
ceived”. The Note Agreement recites that the promises 
therein contained are in consideration “of the premises” 
and the “premises” are four “Whereas” clauses reciting: 

(1) That Landa was indebted to his wife in the sum 
of $30,000; 

(2) That Landa and his wife were then living sepa¬ 
rate and apart and contemplated the termination 
of their marital relationship; 

(3) That Landa desired, in the event the marriage 
was dissolved, to provide for the security of the 
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wife by giving evidence of the said indebted¬ 
ness; and 

(4) That both Landa and his wife desired Alvord & 
Alvord to act as custodian of the evidence of 
indebtedness. 

The Uncontradicted Oral Testimony 

The only witness at the trial was Landa himself. Mrs. 
Astin did not testify. On direct examination Mr. Landa 
testified as follows: 

“Q Mr. Landa, what was the consideration for the 
execution of the note agreement? 

“A To provide maintenance and support for Mrs. 
Landa.” (Joint App. 14A) 

“Q What was the consideration for the execution 
of the note agreement and the note indebtedness for 
which you were obligated, Mr. Landa? 

• • • • 

“THE WITNESS: It was an amount determined 

by Mr. Alvord and me. Mr. Alvord, I might say, rep¬ 
resented Mrs. Landa. Mr. Alvord was a partner in 
Alvord and Alvord. It was an amount that we 

reached by negotiation that I would agree to pay her 
for her support and maintenance that would not 
cease with my death as alimony ordinarily does. She 
wanted a lump sum settlement, and we agreed on this 
amount. (Joint App. 15A) 

• • • • 

“Q Was there any other consideration for the ex¬ 
ecution of this note agreement other than that which 
you have just described? 

“A The divorce. 

“Q Any other consideration? 

“A No. ,, (Joint App. 15A) 

On cross examination by counsel for the Commissioner, 
Mr. Landa testified (Joint App. 15A): 

“Q Did she make loans to you of any money? 
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“A No. So far as I know she never was in a 
position to make loans to me.” 

When Landa was cross examined by Mr. Danbin, coun¬ 
sel for Astin, he testified as follows: 

“By Mr. Danbin: 

• • • • 

“I ask yon now whether or not the obligation to 
pay $200 a month -under Exhibit No. 5, yonr note 
agreement, is a legal obligation of yonrs to pay $200 
a month? A Both of them pnt together are a legal 
obligation because I believe that a man is under legal 
obligation to support his wife and maintain her and 
that was the obligation here. 

• • • • 

“Q Are you taking the position before the Tax 
Court here that you are not legally obligated to make 
these payments? A These are maintenance pay¬ 
ments, Mr. Daubin. That wasn’t a maintenance pay¬ 
ment. I took it with reference to that one payment 
of $5,000, but not with reference to the maintenance 
payments, and I have continued to pay all of the pay¬ 
ments under these agreements to this day.” (Joint 
App. 15 A, 16 A) 

The foregoing testimony, the only testimony in the case, 
clearly shows that the consideration for the Note Agree¬ 
ment was not a loan by Astin to Landa but merely the 
duty resting on Landa to support and maintain his wife. 

The Internal Evidence of the Agreement Itself 

The three agreements, namely, the “Agreement Pen¬ 
dente Lite”, the “Separation Agreement” and the “Note 
Agreement” were all executed simultaneously on Decem¬ 
ber 1, 1941. The recitations in each of the three instru¬ 
ments show that all three were executed because of the 
separation of the parties and in contemplation of a di¬ 
vorce which the wife intended to seek. One of the recita- 
tions in the Note Agreement itself is a reference to the 
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contemplated dissolution of the marriage relationship. 
The third “Whereas” clause reads: 

“Whereas, the said Alfons Beaumont Landa de¬ 
sires, in the event the marriage is dissolved, to pro¬ 
vide for the security of the said Marjorie Mondell 
Landa by giving evidence of the aforesaid indebted¬ 
ness,” 

The entire tenor of the Note Agreement and of the 
note itself is persuasive evidence of the fact that the 
parties were not providing for the repayment of a loan 
but were in fact setting up another means of providing 
for the maintenance and support of the wife in such a 
manner that the payments would not cease in the event 
of the husband’s death as would ordinary alimony. 

In addition to the fact that the Note Agreement was 
executed simultaneously with the Agreement Pendente 
Lite and the Separation Agreement and the recitation in 
the Note Agreement that the parties “contemplate the 
termination of their marital relationship,” the following 
are, we believe, significant: 

First, the Note was not to become effective except in the 
event that the wife procured a final decree of divorce. If 
the husband were in fact indebted to the wife for a loan 
made to him, the indebtedness would exist regardless of 
whether or not a divorce was obtained. 

Second, the Note was to bear the same date as the 
date of the Decree of Final Divorce. 

i 

Third, the Note was to be delivered to Alvord & Alvord, 
the attorneys who represented the wife in the separation 
negotiations, within ten days of the decree of divorce. 

Fourth, in no event was the note to be delivered to the 
wife but it was to continue to be held by Alvord & Alvord. 
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Fifth, the note was to be cancelled upon the death of 
the wife without regard to the payments that had been 
made thereon prior to her death. 

Sixth, the note was non-negotiable. 

Seventh, the Note Agreement provided that in the event 
of the remarriage of Mrs. Landa, Mr. Landa would upon 
thirty days notice pay her $5,000.00 in cash, which pay¬ 
ment was to be in addition to all other payments other¬ 
wise provided under the Agreement. If the Note Agree¬ 
ment had in fact been merely a provision for the repay¬ 
ment of a loan the paragraph covering the additional 
$5,000.00 payment would never have been included 
therein. 

Eighth, the note bore no due date and, with the com¬ 
paratively small yearly payments of principal, it would 
take virtually the husband’s entire lifetime for the note 
to be paid in full. According to the American Experience 
Table of Mortality, the life expectancy of a person forty- 
four years of age, as was Landa at the time of the execu¬ 
tion of the Note Agreement, is 25.27 years (See 41 C. J. 
216). The “Schedule of Direct Reduction Loan’’ which 
is attached to this brief as Appendix A shows that a 
$30,000 obligation bearing interest at the rate of 6%, pay¬ 
able in monthly installments of principal and interest of 
$200 each, will be paid in full at the end of twenty-three 
years and two months. We request the Court to take 
judicial notice both of the Mortality Table and of the 
Loan Payment Schedule which is but a mathematical cal¬ 
culation. 

It is inconceivable that if Landa had actually bor¬ 
rowed money from his wife she would have accepted a 
note with all the limitations imposed by the Note Agree¬ 
ment of December 1, 1941. We submit that the terms of 
the Agreement itself clearly indicate that there was no 
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preexisting loan indebtedness bnt, on tbe contrary, the 
recital of an indebtedness was merely for tbe purpose of 
stating a consideration to support tbe Agreement As 
tbe undisputed oral testimony shows, tbe sole considera¬ 
tion for tbe Agreement was tbe maintenance and support 
of tbe wife. 

There was no Intention to Reduce Monthly Support Pay¬ 
ments. 

Since Landa and Astin separated on December 1, 1937, 
they bad been living apart for four years at tbe time tbe 
agreements were executed on December 1, 1941. As found 
by the Tax Court, Landa bad paid bis wife approximately 
$325.00 per month during this entire four-year period, 
such payments being wholly for her support and mainte¬ 
nance. Under tbe agreements executed on December 1, 
1941 Landa would be paying his wife $350.00 a month. 
Of this sum, $150.00 was provided for in the Separation 
Agreement and $200.00 in the Note Agreement. If the 
payments under tbe Note Agreement were in fact nothing 
more than tbe repayment of a loan then the support pay¬ 
ments would have been reduced from $325.00 to $150.00. 
It is inconceivable that such a reduction would have been 
contemplated by either of the spouses. In fact, since, by 
the terms of the Note Agreement, payments thereunder 
were not to commence until the divorce and since such 
deferment would have resulted in a decrease in support 
payments in the interim, Landa, on December 8, 1941, 
wrote Astin (Joint App., p. 23A) that he would commence 
payments immediately “in order to avoid an unintended 
result”. 

Uncontradicted Testimony May Not be Disregarded. 

It is clear that uncontradicted testimony, not inher¬ 
ently improbable, may not be disregarded. It was so 
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held by this Court in Stone v. Stone, 78 App. D. C. 5, 136 
F. (2d) 761, 764, where it was said: 

“In this case there was positive testimony, uncon¬ 
tradicted, and not inherently improbable. Neither a 
jury nor a judge is at liberty to disregard such evi¬ 
dence.’ 9 

In support of this statement the Court cited Walker v. 
Warner, 31 App. D. C. 76. In that case, at page 87, the 
Court quoted the following from Brown v. Petersen, 25 
App. D. C. 359, 363: 

“ ‘The law is that positive testimony uncontra¬ 
dicted, and not inherently improbable, is prima facie 
evidence of the fact which it seeks to establish it, 
and the jury is not at liberty to disregard it.’ ” 

The Tax Court is bound by uncontradicted testimony 
even if it is the testimony of a single witness. In Frank¬ 
lin Lumber & Power Company v. Commissioner, 50 F. 
(2d) 1059, the Circuit Court of Appeals for the Fourth 
Circuit reversed the Tax Court (then the Board of Tax 
Appeals) where it had failed to give weight to such 
testimony, and said: 

“But where there is no evidence to sustain the 
finding of the Board the Courts will set such finding 
aside. Here the Board refused to make any allow¬ 
ance other than $1,000 for additions or extensions to 
the plant of petitioner during its existence from 1912 
to 1923. This action of the Board, based on the 
theory that the testimony respecting the expenditures 
for additions and extension w’as indefinite and uncer¬ 
tain, is, in our opinion, based upon an erroneous con¬ 
clusion of law. The evidence of the only witness 
before the Board clearly shows. . . . There is no 
suspicion of bad faith on part of petitioner, nor is 
there anything in the record that would justify such 
suspicion. It seems to us clear that an allowance 
should have been made to petitioner of $8200 instead 
of the sum of $1000 that was allowed, making a dif¬ 
ference of $7,200.” 
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The same role holds good even though the witness is 
also the taxpayer. In For am, v. Commissioner, 165 F. (2d) 
705, 706, the Circuit Court of Appeals for the Fifth Cir¬ 
cuit said: 

“The Tax Court believed everything Foran said 
except his positive testimony that when this property 
proved productive, yielding an income of $4,800 per 
year probably for forty or forty-five years to come, 
he decided to keep it for his family and so held it 
for more than eighteen months. * • • 

“• * * Here there is direct and positive evidence 
from the witness who knows best, that this property 
-was for eighteen months being held as an investment 
and not held for sale to customers. His testimony 
is consistent with every proven fact. He gives a 
credible reason why it was not for sale and why 
finally in 1941 he did sell it. We think the Court’s 
refusal to follow the sworn testimony is contrary to 
law, and requires the setting aside of its fact finding 
as it would that of a jury.” 

As -was stated by the District Court for the Southern 
Distrtict of California in Herbert v. Riddell, 103 F. Supp. 
369, 388, 

“But we are not permitted to disregard the un- 
refutued testimony of a reputable witness merely be¬ 
cause he is a taxpayer” (Italics the Court’s) 

Here the Tax Court completely disregarded Landa’s 
uncontradicted testimonv. The Tax Court refused, in its 
own words, “to ascribe probative weight to oral testi¬ 
mony * • i 

The Failure of Mrs. Astin To Testify Creates an 
Inference Supporting Landa’s Testimony 

It may be well to point out also that Mrs. Astin, the 
former Mrs. Landa, did not testify. She was called as 
a witness neither by the Government nor by her own 
counsel. Her failure to testify justifies an inference that 
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her testimony would have been damaging to her and 
correspondingly favorable to Landa. In fact, the only 
inference that can be drawn from the failure to call her 
as a witness is that her testimony would have been that 
the payments under the Note Agreement were in fact 
support payments. From the standpoint of her own 
case that such an inference would be justified is shown 
by the cases of Lowenstein v. Reikes, 60 F. 2d 933, 936, 
and U. S. v. Fields, 102 F. 2d 535, 537. In the latter case 
it was said: 

“The rule is that: ‘The non-appearance of a liti¬ 
gant at the trial or his failure to testify as to facts 
material in his case and as to which he has especially 
full knowledge creates an inference that he refrained 
from appearing or testifying because the truth, if 
made to appear, would not aid his contention.’ 22 
C. J. Section 57, p. 121.” 

That an inference unfavorable to the Government may 
be drawn from its failure to call Mrs. Astin to the stand 
is shown by such cases as Interstate Circuit v. U. S., 306 
U. S. 208, 226 and Alexander v. Blackman, 26 App. D. C. 
541, 550, 551 where this Court said: 

“And here it may well be said that the failure to 
call Mansfield, or to give any reason for not calling 
him, puts Alexander’s case in a very bad light. • • • 
Mansfield could have cleared up many of the weak 
points in Alexander’s case. He was not called. What 
is the logical conclusion from the failure to call such 
a witness, or to excuse his absence? The inference 
is not only unfavorable, but the presumption is that 
the testimony would be unfavorable.” 

B. The Oral Testimony Does Not Contradict the Con¬ 
tents of the Note Argeement. 

The Tax Court refused to give any weight to the un¬ 
disputed testimony of Landa, in the mistaken belief that 
such testimony contradicted the language of the document 
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itself. This will be seen from the last sentence of the 
Tax Court’s opinion (Joint App. 32A) which was as fol¬ 
lows : 

“In the light of the agreement itself and the circum¬ 
stances of its execution, we prefer to rely on the 
contents of a written document rather than to as¬ 
cribe probative weight to oral testimony contradicting 
it” 

The specific provision of the Note Agreement which 
the Tax Court believed was contradicted by the oral testi¬ 
mony was apparently the first “Whereas” clause (Joint 
App. 19A), which was as follows: 

“WHEREAS, ALFONS BEAUMONT LANDA is 
indebted to MARJORIE MONDELL LANDA in the 
sum of $30,000, which indebtedness was incurred after 
their marriage and while they were living together as 
husband and wife, and” 

Further, the Tax Court apparently considered the word 
“indebtedness” to be the equivalent of a loan or rather 
the obligation to repay a loan. This is apparent from 
the first sentence of the last paragraph of the opinion 
which stated (Joint App. 32A): 

“There was, it is true, testimony on behalf of 
Landa designed to show that in the negotiations lead¬ 
ing to the execution of the note agreement its ulti¬ 
mate terms were conceived for purposes inconsistent 
with the repayment of a loan and as additional pro¬ 
tection to Astin in securing her support from Landa.” 

The words “indebtedness” or “debt” are, however, 
words having no fixed and definite meaning. The decisions 
indicate that it is perhaps one of the most elastic words 
in the law. The following extracts from opinions of var¬ 
ious courts illustrate this. 

“ The words ‘liabilities’ and ‘indebtedness’ would be 
deemed by Dean Goodrich as accordion words: they 
are capable of expanding and contracting in their 
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connotations. They may mean present, current, fu¬ 
ture, fixed or contingent debts. Their meaning in 
each instance must be determined, not by looking in 
the dictionaries, but by reading the context, review¬ 
ing the transaction, and taking note of the subsequent 
conduct of the parties who use the equivocal words.” 
Erickson v. Grande Ronde Lumber Go (Oregon) 92 
P. 2d 170, 174. 

“The words ‘indebted’ and ‘indebtedness’ must be 
‘read in connection with the facts out of which their 
necessity arises, for although the term has been said 
to have a fixed and well understood meaning, it is a 
wide term of large meaning and it must be con¬ 
strued in everv case in accord with its context.’ ” In 
re Zielinski’s Will, 84 N.Y.S. 2d 89, 92, 193 Misc. 826. 

“The words ‘debt’ and ‘indebtedness’ are not always 
used in the same sense; that is, they do not always 
import a legal obligation on the part of one to pay 
another something due him. They often imply a mere 
moral or equitable obligation, as well as a strictly 
legal one.” Scott v. Neeves, 77 Wis. 305, 45 N. W. 
421, 423. 

“In a broad sense a debt may signify any duty 
to respond to another in money, labor, or service. It 
may even mean a moral or honorary obligation, un¬ 
enforceable bv legal action.” Pierce v. United States, 
257 F. 514, 516. 

Very often the words “debt” or “indebtedness” are 
given one meaning by one court and under similar cir¬ 
cumstances a directly opposite meaning by another tribu¬ 
nal. For example, in Bushman v. Bushman, 157 Md. 166, 
145 A. 488, 490, it was said: 

“Alimony does not constitute a ‘debt’ within the 
meaning of that term in the constitutional prohibi¬ 
tion of imprisonment for debt.” 

On the other hand, in Purdon v. Blvrm, 192 Mass. 387, 78 
N. E. 462, 463, the court held that the claim of a divorced 
wife under a decree for alimony in gross is a “debt” of 


the estate of her former husband, within Rev.; Laws, 
c. 144, § 9, providing that the court may order the prop¬ 
erty of absentees to be applied to the discharge of such 
‘debts’ as may be proved against them. 

The inclusion or non-inclusion of alimony with the term 
“debt” was recognized by the Circuit Court of Appeals 
for the Third Circuit in Electric Reduction Co. v. LeweL 
lyn, 11 F. 2d 493, 494 as follows: 

“The word ‘debt’ has no fixed legal meaning as 
does the word ‘contract.’ Alimony is sometimes said 
to be a debt and sometimes not a debt. The word 
has several recognized meanings which vary greatly 
according to the subject matter and language used in 
connection with it.” 

It has been held that unliquidated tort claims are not 
embraced within the words “debt” or “indebtedness”. 
Watkins v. Cotton, 180 Okla. 73, 67 P. 2d 947, 958; De¬ 
partment of Water v. Inyo Chemical Co. (Cal. App.) 100 
P. 2d 822, 826; Jones v. Fiesel, 204 Minn. 333, 283 N. W. 
535. On the other hand, such claims have also been held 
to be within the meaning of the words “debt” or “in¬ 
debtedness”. Liefer v. Murphy, 149 Misc. 455, 267 N.Y.S. 
701; Davis v. Cayton, (Tex. Civ. App.) 214 S. W. 2d 801, 
804; Louisville & N. R. Co. v. Biddell, 112 Ky. 494, 66 
S. W. 34, 35. 

In Part-Par v. Pratt, 272 F. 471, 472 it was held that 
damages for breach of contract did not constitute indebt¬ 
edness, whereas in State v. Superior Court, 93 Wash. 98, 
159 P. 1193, 1194 it was held that the term “indebtedness” 
embraced such damages. 

In holding, as it did, that an obligation of a husband 
to support his wife was inconsistent with the term “in¬ 
debtedness”, the Tax Court must necessarily have con¬ 
cluded that the term “indebtedness” could not embrace 
such an obligation of a husband. That such obligations 
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are within the terms ‘‘debt” or “indebtedness” was held 
in Amadou v. Amadou, 359 Penn. 434, 59 A. 2d 135, 137 
and In re Fuller’s Estate, 151 Misc. 387, 271 N.Y.S. 685, 
687. In the former it was held that a divorced husband’s 
monthly payment obligation to his former wife created by 
a property settlement was a debt within the Uniform 
Fraudulent Conveyancing Act. In the latter case it was 
held that such an obligation, created by a separation 
agreement, constituted a “claim” or a ‘‘debt” deductible 
from gross estate in computing estate tax. Similarly, an 
obligation imposed upon a husband by an ante nuptial 
agreement has been held to be a “debt” within the mean¬ 
ing of a clause in a will directing the payment of a testa¬ 
tor’s debts. Warner v. Warner, 18 Abb. N. C. (N. Y.) 
151. 

Landa testified unqualifiedly that the consideration for 
the execution of the Note Agreement was his obligation 
to maintain and support his wife. Such an obligatiton is 
well within the meaning of the word “indebtedness”. Con¬ 
sequently, there was nothing contradictory between the 
language of the Note Agreement itself and Landa’s testi¬ 
mony. The Tax Court was in error in considering that 
Landa’s testimony contradicted the terms of the Agree¬ 
ment. As has been shown, the Court below believed that 
the word “indebtedness” wras synonymous with the obli¬ 
gation to repay a loan. The distinction between the two 
things was well stated by the Court in Ketchum v. City 
of Buffalo, 21 Barb. (N. Y.) 294, 308, 309, as follows: 

“A loan is something quite different from a debt. 
A loan contracted creates a debt, but there may be 
a debt created without contracting a loan. • • • a 
debt may be contracted without resorting to a loan; 
hence it may be that a corporation may have the 
power to contract a debt for property which it is 
authorized to purchase, and not have the power to 
borrow money or contract a loan.” 

The consideration recited in the Note Agreement, 
namely, an “indebtedness” is entirely consistent with 


29 


Landa’s testimony that the consideration for the Note 
was his obligation to maintain and support his wife. 

C. Even if Language of Agreement were Contradicted 
by Oral Testimony the Language Would not Con¬ 
trol and the Testimony Would be Admissible. 

As has been shown in the preceding section of the brief, 
the language of the Note Agreement was entirely conson¬ 
ant with Landa’s testimony. Hence the parol evidence 
rule and its exceptions properly have no part in this 
case. But even if we were to assume, as did the Tax 
Court, that the word “indebtedness” as used in the Agree¬ 
ment was equivalent to an obligation to repay a loan, 
such language would not be controlling and oral testimony 
to contradict it would be admissible. 

The Tax Court by refusing to “ascribe probative weight 
to oral testimony” avoided the question of the admissi¬ 
bility of such testimony and said: 

“Whether this evidence was properly admitted might 
be an interesting question to which, however, we are 
not now required to give an answer.” 

It is clear, however, that if the oral testimony did con¬ 
flict with the written document, the parol evidence rule 
would not apply for many reasons. 

First, it is uniformly held that in controversies between 
strangers to a document or between one of the parties 
to a written instrument and a stranger, parol evidence is 
admissible to contradict the terms of the instrument. In 
Page v. TJ . S., 3 F. 2d 747, the Circuit Court of Appeals 
for the First Circuit said: 

“It (defendant) was a stranger, and in controversies 
between strangers, or between one of the contractors 
and a stranger, either party may show by parol what 
the true transaction was.” 
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The Circuit Court of Appeals for the Second Circuit in 
Sigma Iron Co. v. Greene, 88 F. 207, stated: 

“The true rule is aptly expressed by the court of ap¬ 
peals of this state in Lee v. Adsit, 37 N.Y. 78, as fol¬ 
lows: 

“ ‘The rule that parol extrinsic evidence shall not 
he received to contradict or vary a contract which 
is in -writing applies only in controversies between 
the parties, promisor and promisee in such contract. 
* * * The writing is not conclusive as between one of 
the contracting parties and a third person/ ” 

Here the controversy is not between the parties to the in¬ 
strument but between one of the parties and a stranger, 
namely, the Commissioner of Internal Revenue. It is 
true that the tax cases of both parties to the instrument 
have been consolidated and that only one of the parties 
can win his or her dispute with the Government, but in 
this proceeding neither party to the document is seeking 
any relief against the other and the only dispute is with 
a third party. Therefore, under the rule enunciated by 
the foregoing cases Landa’s testimony vras clearly ad¬ 
missible. 

Second, the particular provision of the instrument in 
question is that pertaining to the consideration for its 
execution and consideration may always be shown by 
parol. In Patterson v. Texas Co., 131 F. 2d 998, the ap¬ 
pellants, plaintiffs in the lower court, executed a mineral 
lease which provided that if the grantee leased the land 
for a bonus, the grantors should have one-fourth thereof. 
This suit alleged that the appellee, as assignee of the 
grantee, had leased the land for a bonus. It was shown 
that the lease executed by the appellee recited a cash 
payment and appellants contended this payment was in 
fact a bonus and that it was error to receive parol evi- 
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dence as to the true consideration. In its opinion, the 
Circuit Court of Appeals for the Fifth Circuit said: 

“Consideration may always be inquired into, even 
as to the parties to instruments, [citing Taylor v. 
Merrill, 64 Tex. 494; Wigmore on Evidence, Sec. 2433, 
p. 3431; McCormick & Ray, Texas Law of Evidence, 
p. 969, sec. 730; 22 C. J. 1161; 32 C.J.S., Evidence, § 
948, 20 Am. Jur. Sec. 1111-1112; D. Sullivan & Co. v. 
Schreiner, Tex. Civ. App. 222 S. W. 314] As regards 
persons not parties or privies to, but whose rights 
are affected by them, the parol evidence rule, preclud¬ 
ing inquiry into their time meaning and scope has no 
application, [citing 20 Am. Jur. 1129-30-31] Plain¬ 
tiffs could not be bound by the terms of instruments 
between the Texas Company and Aloco, if their terms 
are contrary to the facts. Likewise, their terms, if 
not in accordance with the facts, cannot advantage 
plaintiffs.” 

Third, where a written instrument does not express the 
actual agreement between the parties nor their true in¬ 
tention, parol evidence may be received to prove what the 
parties actually meant. In Cabrera v. American Colonial 
Bank, 214 U. S. 224, 230, the Supreme Court said: 

“The face of an instrument is not always conclusive 
of its purpose. In equity, extrinsic evidence is ad¬ 
mitted to show that a conveyance absolute on its face 
was intended as security. The rule regards the cir¬ 
cumstance of the parties and executes their real in¬ 
tention, and prevents either of the parties to the in¬ 
strument committing a fraud on the other by claim¬ 
ing it as an absolute conveyance, notwithstanding it 
was given and accepted as security. In other words, 
the real transaction is permitted to be proved.” 

The same rule was expressed by this Court in the very 
recent decision of Murray v. Gadsden, — App. D. C. —, 
197 F. 2d 194, decided May 22, 1952. There a decedent had 
executed an instrument declaring that her savings ac¬ 
counts were joint accounts of herself and her sister. The 
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District Court refused to permit the introduction of evi¬ 
dence showing that the decedent’s intention had been 
merely to bequeath the accounts to the sister in the event 
of the decedent’s prior death. This Court set aside the 
judgment of the District Court and remanded the case 
for the entry of a judgment awarding the accounts to the 
administrator. In the course of its opinion (197 F. 2d 
202) this Court said: 

“We conclude that, when it is alleged a written in¬ 
strument does not express the actual intention of its 
signers, the court may receive parol evidence as to 
what their real purpose was; and that, should a vari¬ 
ance be found between the true agreement and its 
written expression, the court may reform the writing 
to cause it to express the actual intention of the par¬ 
ties.” 

We do not suggest that there was any conflict be¬ 
tween the writing and the oral testimony, for as has 
been heretofore shown, the testimony was entirely consist¬ 
ent with the language of the Note Agreement. Neverthe¬ 
less, if such a conflict had existed the testimony would 
clearly have been admissible, and since it showed the true 
intention of the parties, such intention would have pre¬ 
vailed over written language which failed to state the 
real understanding. 


CONCLUSION 

The Tax Court was clearly in error in failing to hold 
that the payments made by Landa under the Note Agree¬ 
ment were made for the support and maintenance of his 
former wife and thus were deductible under Section 23 
(u) of the Internal Revenue Code. The Tax Court was in 
error in disregarding uncontradicted testimony, which was 
conclusive on the sole issue before it. Not only was such 
testimony uncontradicted, but it was buttressed by the 
circumstances surrounding the transaction, and by the in- 
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temal indicia of the written instrument itself. The failure 
of |Mrs. Astin to testify creates an inference that her testi¬ 
mony would have corroborated Landa. The Court below 
was in error in deeming the word “indebtedness” in the 
Note Agreement as meaning a loan or an obligation to 
repay a loan when in fact the term “indebtedness” has 
a meaning large enough to embrace the obligation of a 
husband to maintain and support his former wife and, 
therefore, compatible in every way with Landa’s oral 
testimony. 

Even if Landa’s testimony had contradicted the docu¬ 
ment his testimony would be admissible and controlling 
because, where it is shown that the language of an instru¬ 
ment does not express the true intention of the parties, 
the written language must give way, as it did in Murray 
v. Gadsden, supra, to the actual intention of the parties to 
the agreement. 

It is respectfully prayed that the decision of the Tax 
Court be reversed. 


Respectfully submitted, 


Of Counsel: 


Raymond N. Beebe 
Raymond C. Ctjshwa 
1000 Vermont Avenue, N. W. 
Washington 5, D. C. 

Attorneys for Petitioner 

on Review in No. 11^40. 


Davies, Richberg, Tydings, 

Beebe & Landa 
1000 Vermont Avenue, N. W. 
Washington 5, D. C. 
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APPENDIX A 


Schedule of Direct Reduction Loan 

RATE % PAY’T $ LOAN $ TERM: YRS. MOS. PERIODS 
6.00 200.00 30,000.00 23 2 278 

Prepared by Financial Publishing Company, Boston 


PAYMENT 

PAYMENT ON 

BALANCE 

NUMBER 

INTEREST 

PRINCIPAL 

OF LOAN 

1 

150.00 

50.00 

29,950.00 

2 

149.75 

50.25 

29,899.75 

3 

149.50 

50.50 

29,849.25 

4 

149.25 

50.75 

29,798.50 

5 

148.99 

51.01 

29,747.49 

6 

14S.74 

51.26 

29,696.23 

7 

148.48 

51.52 

29,644.71 

8 

148.22 

51.78 

29,592.93 

9 

147.96 

52.04 

29,540.89 

10 

147.70 

52.30 

29,488.59 

11 

147.44 

52.56 

29,436.03 

12 

147.18 

52.82 

29,383.21 

13 

146.92 

53.08 

29,330.13 

14 

146.65 

53.35 

29,276.78 

15 

146.38 

53.62 

29,223.16 

16 

146.12 

53.88 

29,169.28 

17 

145.85 

54.15 

29,115.13 

18 

145.58 

54.42 

29,060.71 

19 

145.30 

54.70 

29,006.01 

20 

145.03 

54.97 

28,951.04 

21 

144.76 

55.24 

28,895.80 

22 

144.48 

55.52 

28,840.28 

23 

144.20 

55.80 

28,784.48 

24 

143.92 

56.08 

28,728.40 

25 

143.64 

56.36 

28,672.04 

26 

143.36 

56.64 

28,615.40 

27 

143.08 

56.92 

28,558.48 

28 

142.79 

57.21 

28,501.27 

29 

142.51 

57.49 

28,443.78 

30 

142.22 

57.78 

28,386.00 

31 

141.93 

58.07 

28,327.93 
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Schedule of Direct Reduction Loan 

RATE % PAY’T $ LOAN $ TERM: YRS. MOS. PERIODS 
6.00 200.00 30 , 000.00 23 2 278 

Prepared by Financial Publishing Company, Boston 


PAYMENT 

PAYMENT ON 

BALANCE 

NUMBER 

INTEREST 

PRINCIPAL 

OF LOAN 

32 

141.64 

58.36 

28,269.57 

33 

141.35 

58.65 

28,210.92 

34 

141.05 

58.95 

28,151.97 

35 

140.76 

59.24 

28,092.73 

36 

140.46 

59.54 

28,033.19 

37 

140.17 

59.83 

27,973.36 

38 

139.87 

60.13 

27,913.23 

39 

139.57 

60.43 

27,852.80 

40 

139.26 

60.74 

27,792.06 

41 

138.96 

61.04 

27,731.02 

42 

138.66 

61.34 

27,669.68 

43 

138.35 

61.65 

27,608.03 

44 

138.04 

61.96 

27,546.07 

45 

137.73 

62.27 

27,483.80 

46 

137.42 

62.58 

27,421.22 

47 

137.11 

62.89 

27,358.33 

48 

136.79 

63.21 

27,295.12 

49 

136.48 

63.52 

27,231.60 

50 

136.16 

63.84 

27,167.76 

51 

135.84 

64.16 

27,103.60 

52 

135.52 

64.48 

27,039.12 

53 

135.20 

64.80 

26,974.32 

54 

134.87 

65.13 

26,909.19 

55 

134.55 

65.45 

26,843.74 

56 

134.22 

65.78 

26,777.96 

57 

133.89 

66.11 

26,711.85 

58 

133.56 

66.44 

26,645.41 

59 

133.23 

66.77 

26,578.64 

60 

132.89 

67.11 

26,511.53 

61 

132.56 

67.44 

26,444.09 

62 

132.22 

67.78 

26,376.31 

63 

131.88 

68.12 

26,308.19 

64 

131.54 

68.46 

26,239.73 

65 

131.20 

68.80 

26,170.93 
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Schedule of Direct Reduction Loan 

RATE % PAY’T $ LOAN $ TERM: YRS. MOS. PERIODS 
6.00 200.00 30 , 000.00 23 2 278 

Prepared by Financial Publishing Company, Boston 


PAYMENT 

PAYMENT ON 

BALANCE 

NUMBER 

INTEREST 

PRINCIPAL 

OF LOAN 

66 

130.85 

69.15 

26,101.78 

67 

130.51 

69.49 

26,032.29 

68 

130.16 

69.84 

25,962.45 

69 

129.81 

70.19 

25,892.26 

70 

129.46 

70.54 

25,821.72 

71 

129.11 

70.89 

25,750.83 

72 

128.75 

71.25 

25,679.58 

73 

128.40 

71.60 

25,607.98 

74 

128.04 

71.96 

25,536.02 

75 

127.68 

72.32 

25,463.70 

76 

127.32 

72.68 

25,391.02 

77 

126.96 

73.04 

25,317.98 

78 

126.59 

73.41 

25,244.57 

79 

126.22 

73.78 

25,170.79 

80 

125.85 

74.15 

25,096.64 

81 

125.48 

74.52 

25,022.12 

82 

125.11 

74.89 

24,947.23 

83 

124.74 

75.26 

24,871.97 

84 

124.36 

75.64 

24,796.33 

85 

123.98 

76.02 

24,720.31 

86 

123.60 

76.40 

24,643.91 

87 

123.22 

76.78 

24,567.13 

88 

122.84 

77.16 

24,489.97 

89 

122.45 

77.55 

24,412.42 

90 

122.06 

77.94 

24,334.48 

91 

121.67 

78.33 

24,256.15 

92 

121.28 

78.72 

24,177.43 

93 

120.89 

79.11 

24,098.32 

94 

120.49 

79.51 

24,018.81 

95 

120.09 

79.91 

23,938.90 

96 

119.69 

80.31 

23,858.59 

97 

119.29 

80.71 

23,777.88 

98 

118.89 

81.11 

23,696.77 

99 

118.48 

81.52 

23,615.25 


37 


Schedule of Direct Reduction Loan 

RATE % PAY’T $ LOAN $ TERM: YRS. MOS. PERIODS 
6.00 200.00 30 , 000.00 23 2 278 

Prepared by Financial Publishing Company, Boston 


PAYMENT 

PAYMENT ON 

BALANCE 

NUMBER 

INTEREST 

PRINCIPAL 

OF LOAN 

100 

118.08 

81.92 

23,533.33 

101 

117.67 

82.33 

23,451.00 

102 

117.26 

82.74 

23,368.26 

103 

116.84 

83.16 

23,285.10 

104 

116.43 

83.57 

23,201.53 

105 

116.01 

83.99 

23,117.54 

106 

115.59 

84.41 

23,033.13 

107 

115.17 

84.83 

22,948.30 

108 

114.74 

85.26 

22,863.04 

109 

114.32 

85.68 

22,777.36 

110 

113.89 

86.11 

22,691.25 

111 

113.46 

86.54 

22,604.71 

112 

113.02 

86.98 

22,517.73 

113 

112.59 

87.41 

22,430.32 

114 

112.15 

87.85 

22,342.47 

115 

111.71 

88.29 

22,254.18 

116 

111.27 

88.73 

22,165.45 

117 

110.83 

89.17 

22,076.28 

118 

110.38 

89.62 

21,986.66 

119 

109.93 

90.07 

21,896.59 

120 

109.48 

90.52 

21,806.07 

121 

109.03 

90.97 

21,715.10 

122 

108.58 

91.42 

21,623.68 

123 

108.12 

91.88 

21,531.80 

124 

107.66 

92.34 

21,439.46 

125 

107.20 

92.80 

21,346.66 

126 

106.73 

93.27 

21,253.39 

127 

106.27 

93.73 

21,159.66 

128 

105.80 

94.20 

21,065.46 

129 

105.33 

94.67 

20,970.79 

130 

104.85 

95.15 

20,875.64 

131 

104.38 

95.62 

20,780.02 

132 

103.90 

96.10 

20,683.92 

133 

103.42 

96.58 

20,587.34 
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Schedule of Direct Reduction Loan 

RATE % PAY’T $ LOAN $ TERM: YRS. MOS. PERIODS 
6.00 200.00 30 , 000.00 23 2 278 

Prepared by Financial Publishing Company, Boston 


PAYMENT 

PAYMENT ON 

BALANCE 

NUMBER 

INTEREST 

PRINCIPAL 

OF LOAN 

134 

102.94 

97.06 

20,490.28 

135 

102.45 

97.55 

20,392.73 

136 

101.96 

98.04 

20,294.69 

137 

101.47 

98.53 

20,196.16 

13S 

100.98 

99.02 

20,097.14 

139 

100.49 

99.51 

19,997.63 

140 

99.99 

100.01 

19,897.62 

141 

99.49 

100.51 

19,797.11 

142 

98.99 

101.01 

19,696.10 

143 

98.48 

101.52 

19,594.58 

144 

97.97 

102.03 

19,492.55 

145 

97.46 

102.54 

19,390.01 

146 

96.95 

103.05 

19,286.96 

147 

96.43 

103.57 

19,183.39 

148 

95.92 

104.08 

19,079.31 

149 

95.40 

104.60 

18,974.71 

150 

94.87 

105.13 

18,869.58 

151 

94.35 

105.65 

18,763.93 

152 

93.82 

106.18 

18,657.75 

153 

93.29 

106.71 

18,551.04 

154 

92.76 

107.24 

18,443.80 

155 

92.22 

107.78 

18,336.02 

156 

91.68 

108.32 

18,227.70 

157 

91.14 

108.86 

18,118.84 

158 

90.59 

109.41 

18,009.43 

159 

90.05 

109.95 

17,899.48 

160 

89.50 

110.50 

17,788.98 

161 

88.94 

111.06 

17,677.92 

162 

88.39 

111.61 

17,566.31 

163 

87.83 

112.17 

17,454.14 

164 

87.27 

112.73 

17,341.41 

165 

86.71 

113.29 

17,228.12 

166 

86.14 

113.86 

17,114.26 

167 

85.57 

114.43 

16,999.83 

168 

85.00 

115.00 

16,884.83 

169 

84.42 

115.58 

16,769.25 
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Schedule of Direct Reduction Loan 

RATE % PAY’T $ LOAN $ TERM: YRS. MOS. PERIODS 
6.00 200.00 30 , 000.00 23 2 278 


Prepared by Financial Publishing Company, Boston 


PAYMENT 

PAYMENT ON 

BALANCE 

NUMBER 

INTEREST 

PRINCIPAL 

OF LOAN 

170 

83.85 

116.15 

16,653.10 

171 

83.27 

116.73 

16,536.37 

172 

82.68 

117.32 

16,419.05 

173 

82.10 

117.90 

16,301.15 

174 

81.51 

118.49 

16,182.66 

175 

80.91 

119.09 

16,063.57 

176 

80.32 

119.68 

15,943.89 

177 

79.72 

120.28 

15,823.61 

178 

79.12 

120.88 

15,702.73 

179 

78.51 

121.49 

15,581.24 

180 

77.91 

122.09 

15,459.15 

181 

77.30 

122.70 

15,336.45 

182 

76.68 

123.32 

15,213.13 

183 

76.07 

123.93 

15,089.20 

184 

75.45 

124.55 

14,964.65 

185 

74.82 

125.18 

14,839.47 

186 

74.20 

125.80 

14,713.67 

187 

73.57 

126.43 

14,587.24 

188 

72.94 

127.06 

14,460.18 

189 

72.30 

127.70 

14,332.48 

190 

71.66 

128.34 

14,204.14 

191 

71.02 

128.98 

14,075.16 

192 

70.38 

129.62 

13,945.54 

193 

69.73 

130.27 

13,815.27 

194 

69.08 

130.92 

13,684.35 

195 

68.42 

131.58 

13,552.77 

196 

67.76 

132.24 

13,420.53 

197 

67.10 

132.90 

13,287.63 

198 

66.44 

133.56 

13,154.07 

199 

65.77 

134.23 

13,019.84 

200 

65.10 

134.90 

12,884.94 

201 

64.42 

135.58 

12,749.36 

202 

63.75 

136.25 

12,613.11 

203 

63.07 

136.93 

12,476.18 

204 

62.38 

137.62 

12,338.56 
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Schedule of Direct Reduction Loan 

RATE % PAY’T $ LOAN $ TERM: YRS. MOS. PERIODS 
6.00 200.00 30 , 000.00 23 2 278 

Prepared by Financial Publishing Company, Boston 


PAYMENT 

PAYMENT ON 

BALANCE 

NUMBER 

INTEREST 

PRINCIPAL 

OF LOAN 

205 

61.69 

138.31 

12,200.25 

206 

61.00 

139.00 

12,061.25 

207 

60.31 

139.69 

11,921.56 

208 

59.61 

140.39 

11,781.17 

209 

58.91 

141.09 

11,640.08 

210 

58.20 

141.80 

11,498.28 

211 

57.49 

142.51 

11,355.77 

212 

56.78 

143.22 

11,212.55 

213 

56.06 

143.94 

11,068.61 

214 

55.34 

144.66 

10,923.95 

215 

54.62 

145.38 

10,778.57 

216 

53.89 

146.11 

10,632.46 

217 

53.16 

146.84 

10,485.62 

218 

52.43 

147.57 

10,338.05 

219 

51.69 

148.31 

10,189.74 

220 

50.95 

149.05 

10,040.69 

221 

50.20 

149.80 

9,890.89 

222 

49.45 

150.55 

9,740.34 

223 

48.70 

151.30 

9,589.04 

224 

47.95 

152.05 

9,436.99 

225 

47.18 

152.82 

9,284.17 

226 

46.42 

153.58 

9,130.59 

227 

45.65 

154.35 

8,976.24 

228 

44.88 

155.12 

8,821.12 

229 

44.11 

155.89 

8,665.23 

230 

43.33 

156.67 

8,508.56 

231 

42.54 

157.46 

8,351.10 

232 

41.76 

158.24 

8,192.86 

233 

40.96 

159.04 

8,033.82 

234 

40.17 

159.83 

7,873.99 

235 

39.37 

160.63 

7,713.36 

236 

38.57 

161.43 

7,551.93 

237 

37.76 

162.24 

7,389.69 

238 

36.95 

163.05 

7,226.64 

239 

36.13 

163.87 

7,062.77 

240 

35.31 

164.69 

6,898.08 

241 

34.49 

165.51 

6,732.57 
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Schedule of Direct Reduction Loan 

RATE % PAY’T $ LOAN $ TERM: YRS. MOS. PERIODS 
6.00 200.00 30 , 000.00 23 2 278 

Prepared by Financial Publishing Company, Boston 


PAYMENT 

PAYMENT ON 

BALANCE 

NUMBER 

INTEREST 

PRINCIPAL 

OF LOAN 

242 

33.66 

166.34 

6,566.23 

243 

32.83 

167.17 

6,399.06 

244 

32.00 

168.00 

6,231.06 

245 

31.16 

168.84 

6,062.22 

246 

30.31 

169.69 

5,892.53 

247 

29.46 

170.54 

5,721.99 

248 

28.61 

171.39 

5,550.60 

249 

27.75 

172.25 

5,378.35 

250 

26.89 

173.11 

5,205.24 

251 

26.03 

173.97 

5,031.27 

252 

25.16 

174.84 

4,856.43 

253 

24.28 

175.72 

4,680.71 

254 

23.40 

176.60 

4,504.11 

255 

22.52 

177.48 

4,326.63 

256 

21.63 

178.37 

4,148.26 

257 

20.74 

179.26 

3,969.00 

258 

19.85 

180.15 

3,788.85 

259 

18.94 

181.06 

3,607.79 

260 

18.04 

181.96 

3,425.83 

261 

17.13 

182.87 

3,242.96 

262 

16.21 

183.79 

3,059.17 

263 

15.30 

184.70 

2,874.47 

264 

14.37 

185.63 

2,688.84 

265 

13.44 

186.56 

2,502.28 

266 

12.51 

187.49 

2,314.79 

267 

11.57 

188.43 

2,126.36 

268 

10.63 

189.37 

1,936.99 

269 

9.68 

190.32 

1,746.67 

270 

8.73 

191.27 

1,555.40 

271 

7.78 

192.22 

1,363.18 

272 

6.82 

193.18 

1,170.00 

273 

5.85 

194.15 

975.85 

274 

4.88 

195.12 

780.73 

275 

3.90 

196.10 

584.63 

276 

2.92 

197.08 

387.55 

277 

1.94 

198.06 

189.49 

278 

.95 

189.49 
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Docket No. 26018 
ALFONS B. LAND A, 


v. 


Petitioner, 


COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 

Appearances: 

For Petitioner: Raymond N. Beebe, Esq. 

Raymond C. Cushwa, Esq. 

For Respondent: E. M. Woolf, Esq. 


Docket Entries 


1949 

Dec. 5—Petition received and filed. Taxpayer notified. 
Fee paid. 

Dec. 7—Copy of petition served on General Counsel. 

1950 

Jan. 18—Answer filed by General Counsel. 

Jan. 18—Request for hearing in Washington, D. C. filed 
by General Counsel. 

Jan. 26—Notice issued placing proceeding on Washing¬ 
ton, D. C. calendar. 

Service of answer and request made. 

1951 

Jan. 12—Hearing set March 12/51, Washington, D. C. 
Mar. 2—Motion for continuance to the next Washing¬ 
ton, D. C. calendar, filed by petitioner. 3/5/51 
Granted. 

Mar. 15—Motion to consolidate with docket no. 26027 for 
hearing and opinion filed by respondent. 
Granted. 

Mar. 30—Hearing set June 11, 1951, Washington, D. C. 
Jun. 6—Motion for continuance to next Washington, D. 

C. calendar, filed by taxpayer. Granted to 
Fall 1951. 
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Aug. 15—Hearing set November 13, 1951, Washington, 
D. C. 

Nov. 14—Hearing had before Judge Opper on merits. 

Petitioner’s brief due December 19/51. Re¬ 
spondent’s brief due January 8/52. 

Petitioner’s reply brief due January 28/52. 

Nov. 20—Transcript of hearing 11/14/51 filed. 

Dec. 17—Motion for extension to January 3, 1952 to file 
original brief, January 23, 1952 to file respond¬ 
ent’s brief and February 12, 1952 to file peti¬ 
tioner’s reply brief filed by taxpayer. 

12/19/51 Granted. 

1952 

Jan. 3—Brief filed by taxpayer. Copy served. 

Jan. 23—Brief filed by General Counsel. 

Feb. 12—Reply brief filed by taxpayer. Copy served. 

Apr. 25—Memorandum findings of fact and opinion ren¬ 
dered, Opper, Judge. Decision will be entered 
under rule 50. Copy served. 

Jun. 12—Agreed computation filed. 

Jul. 7—Decision entered, Clarence V. Opper, Judge, 
Div. 14. 

Aug. 1—Petition for review by U. S. Court of Appeals 
for the District of Columbia, filed by taxpayer. 

Aug. 4—Proof of service filed. 

Aug. 4—Stipulation of venue filed. 

Aug. 13—Stipulation of record on review filed. 


i 
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2 Docket No. 26027 

MARJORIE M. LANDA, 

AMENDED CAPTION: MARJORIE M. ASTIN, 

Petitioner, 

v. 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 

See order of 11/14/51 
Appearances: 

For Petitioner: Meredith M. Daubin, Esq. 

For Respondent: E. M. Woolf, Esq. 

Docket Entries 

1949 

Dec. 5—Petition received and filed. Taxpayer notified. 

Fee paid. 

Dec. 7—Copy of petition served on General Counsel. 

1950 

Jan. 18—Answer filed by General Counsel. 

Jan. 18—Request for hearing in Washington, D. C. filed 
by General Counsel. 

Jan. 26—Notice issued placing proceeding on Washing¬ 
ton, D. C. calendar. Service of answer and re¬ 
quest made. 

1951 

Jan. 12—Hearing set March 12/51, Washington, D. C. 

Feb. 14—Entry of appearance of Meredith M. Daubin as 
counsel filed. 

Mar. 2—Motion for continuance to the next Washing¬ 
ton, D. C. calendar filed by petitioner. 3/5/51 
Granted. 
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Mar. 15—Motion to consolidate with docket no. 26018 for 
hearing and opinion filed by respondent. 
Granted. 

Mar. 30—Hearing set June 11, 1951, Washington, D. C. 
Jun. 6—Motion for continuance to next Washington, 

D. C. calendar, filed by taxpayer. 

Jun. 7—Above motion granted to Fall 1951. 

Aug. 15—Hearing set November 13, 1951, Washington, 
D. C. 

Nov. 14—Hearing had before Judge Opper, on merits, 
petitioner’s motion to change caption—Granted. 
Petitioner’s brief due December 19/51. Re¬ 
spondent’s brief due January 8/52. Petition¬ 
er’s reply brief due January 28/52. 

Nov. 14—Order: amending caption to read “Marjorie M. 
Astin”, entered. 

Nov. 19—Motion to amend caption to read “Marjorie M. 

Astin”, filed by taxpayer. 11/29/51 Granted. 
Nov. 20—Transcript of hearing 11/14/51 filed. 

Dec. 17—Motion for extension to January 3, 1952 to file 
petitioner’s brief, January 23, 1952 to file re¬ 
spondent’s brief and February 12, 1952 to file 
petitioner’s reply brief, filed by taxpayer. 
12/19/51 Granted. 

Dec. 28—Brief and findings of fact filed by taxpayer. 

12/29/51 Copy served. 

3 1952 

Jan. 23—Brief filed by General Counsel. 

Feb. 12—Reply brief filed by taxpayer. Copy served. 
Apr. 25—Memorandum findings of fact and opinion ren¬ 
dered, Opper, Judge. Decision will be entered 
for petitioner. Copy served. 

Apr. 30—Decision entered, Opper, Judge, Div. 14. 

Jul. 25—Stipulation of venue filed. 
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Jul. 25—Petition for review by U. S. Conrt of Appeals 
for the District of Columbia, filed by General 
Counsel. 

Jul. 25—Notice of filing petition for review sent to 
Meredith M. Daubin, Esq., filed. 

Jul. 30—Proof of service of petition for review on tax¬ 
payers ’ counsel filed. 

Aug. 1—Proof of service of petition for review on tax¬ 
payer filed. 

Aug. 13—Stipulation of record on review filed. 

4 THE TAX COURT 

OF THE UNITED STATES 

Filed Dec 5 1949 
ALFONS B. LAND A, 

Petitioner, 


v. 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 

Docket No. 26018 
Petition 

The above-named petitioner hereby petitions for a re- 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency 
dated September 7, 1949, and as a basis for his proceed¬ 
ing alleges as follows: 

1. The petitioner is an individual residing at No. 6 
Kalorama Circle, N. W., Washington, D. C. The returns 
for the periods here involved were filed with the Collector 
of Internal Revenue for the District of Maryland. 


2. The notice of deficiency (a copy of which is at¬ 
tached and marked Exhibit A) was mailed to the peti¬ 
tioner on September 7, 1949. 

3. The taxes in controversy are income taxes for the 
years 1943 and 1944 and in the amount of approxi- 

5 mately $5,639.92. 

4. The determination of tax set forth in the 
said notice of deficiency is based upon the following 
errors: 

(a) The respondent erred in disallowing as a deduc¬ 
tion for the years 1942, 1943 and 1944, alimony in the 
respective amounts of $573.33, $600.00, and $695.24, re¬ 
spectively. 

• * • • 

5. The facts upon which the petitioner relies as a 
basis for this proceeding are as follows: 

(a) The petitioner and Marjorie Mondell Landa were 
married on June 30, 1930; they separated on or about 
December 1, 1937; and on April 18, 1942, the Circuit 
Court of the Fifteenth Judicial Circuit of the State of 
Florida entered a decree of absolute divorce, terminating 
the marriage of said parties. 

6 (b) On December 1, 1941, the petitioner and the 
said Marjorie Mondell Landa entered into two 

agreements in contemplation of, and as an incident to, 
said decree of divorce. Under one of said agreements 
petitioner agreed to pay to said Marjorie Mondell Landa 
the sum of $150.00 per month, and under the other, the 
sum of $200.00 per month. 

(c) During each of the years 1942, 1943 and 1944, the 
petitioner, pursuant to said agreements, paid to said 
Marjorie Mondell Landa the sum of $350.00 each month, 



or a total of $4,200.00 in each of said years. Said pay¬ 
ments constituted periodic payments in discharge of a 
legal obligation which, because of the marital relation¬ 
ship, were imposed upon the petitioner under the afore¬ 
said agreements executed on December 1, 1941. 

(d) The respondent, in his notice of deficiency, disal¬ 
lowed a portion of said periodic payments, and, for the 
years 1942, 1943 and 1944, disallowed the amounts of 
$573.33, $600.00 and $695.24, respectively. Petitioner 
avers that the full amount paid to said Marjorie Mon¬ 
dell Landa in each of said years constituted a proper 
deduction under Section 23 (u) of the Internal Revenue 
Code. 

• • • • 

7 Wherefore, the petitioner prays that this Court 

may hear the proceeding and determine: that the 
petitioner is entitled to a deduction of $4,200.00 in each 
of the years 1942, 1943 and 1944 under Section 23 (u) 
of the Internal Revenue Code; * * * 

• • • • 

The Tax Court of the United States 
Filed Jan. 18, 1950 

16 Answer 

Comes now the Commissioner of Internal Revenue by 
his attorney, Charles Oliphant, Chief Counsel, Bureau 
of Internal Revenue, and for answer to the petition filed 
herein admits and denies as follows: 

1, and 2. Admits the allegations contained in para¬ 
graphs 1 and 2 of the petition. 

3. Admits that the taxes in controversy are income 
taxes for the calendar years 1943 and 1944, but denies 
the remainder of paragraph 3 of the petition. 
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4. (a), (b) and (c). Denies that the Commissioner 
erred as alleged in subparagraphs (a), (b) and (c) of 
paragraph 4 of the petition. 

5. (a), (b) and (c). Denies the allegations contained 
in subparagraphs (a), (b) and (c) of paragraph 5 of 
the petition. 

5. (d). Admits that the respondent in his notice of 

deficiency for the years 1942, 1943 and 1944 disallowed 
the amounts of $573.33, $600.00 and $695.24 respectively, 
but denies the remainder of subparagraph (d) of para¬ 
graph 5 of the petition. 

• • • • 

17 6. Denies generally and specifically each and 

every allegation contained in the petition not here¬ 
inbefore expressly admitted, qualified or denied. 

WHEREFORE, it is prayed that this appeal be denied. 

• * • • 

18 THE TAX COURT OF THE 

UNITED STATES 

MARJORIE M. LANDA, 

Petitioner, 

v. 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 

Docket No. 26027 
Petition 

The above-named petitioner hereby petitions for a re- 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency (no 
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symbols), dated September 7, 1949, and as a basis of Her 
proceeding alleges as follows: 

(1) The petitioner is an individual residing at 2153 
California Street, N. W., Washington, D. C. The return 
for the period here involved was filed with the Collector 
of Internal Revenue, Baltimore, Maryland. 

(2) The notice of deficiency (a copy of which is at¬ 
tached and marked Exhibit A) was mailed to the peti¬ 
tioner on September 7, 1949. 

(3) The taxes in controversy are income taxes for 
the calendar year 1943 and in the amount of $154.51. 

19 (4) The determination of tax set forth in said 

notice of deficiency is based upon the following 
errors: 

(a) The Commissioner erred in increasing the alimony 
income of petitioner in the amount of $2,400.00; and 

(b) The Commissioner erred in reducing petitioner’s 
interest income in the amount of $1,800.00. 

(5) The facts upon which the petitioner relies as a 
basis of this proceeding are as follows: 

(a) On December 1, 1941, the petitioner and her hus¬ 
band, Alfons B. Landa, entered into a Separation Agree¬ 
ment, which agreement provided, among other things, for 
a payment of $150.00 per month to the petitioner by said 
Alfons B. Landa. Payments have been made in the 
stipulated amount from December 1, 1941 up to the pres¬ 
ent time. 

(b) On December 1, 1941, the petitioner and her hus¬ 
band, Alfons B. Landa, entered into a Note Agreement 
which recited, among other things, that said Alfons B. 
Landa, was indebted to his wife in the amount of $30,- 
000.00; that in the event the petitioner obtained a divorce, 
said Alfons B. Landa would execute and deliver his 
promissory note in that amount in favor of the peti- 
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tioner; and that said note would bear interest at the rate 
of six per cent per annum, and that principal and interest 
were to be paid at the rate of $200.00 per month, said 
payments to be applied first to interest and the balance 
as a reduction of principal. 

20 (c) The petitioner obtained a divorce from her 

husband on April 18, 1940 in the Circuit Court of 
the Fifteenth Judicial Circuit of Florida, in and for Palm 
Beach County. 

(d) Alfons B. Landa began making payments under 
said Note Agreement on December 15, 1941 and has con¬ 
tinued to make monthly payments of $200.00 up to the 
present time. 

(e) Petitioner in her federal income tax return for 
the year here involved reported alimony in the amount 
of $1,800.00, being the amount received under the Sepa¬ 
ration Agreement referred to in paragraph (5) (a) above, 
and interest in the amount of $1,800.00, being interest 
received on the note referred to in paragraph (5)(b) 
above. 

WHEREFORE, petitioner prays that this Court hear 
this proceeding and redetermine the deficiency asserted. 

* • • • 

The Tax Court of the United States 
Filed Jan. 18, 1950 

25 Answer 

Comes now the Commissioner of Internal Revenue by 
his attorney, Charles Oliphant, Chief Counsel, Bureau of 
Internal Aevenue, and for answer to the petition filed 
herein admits and denies as alleges: 

1, 2, and 3. Admits the allegations contained in para¬ 
graphs 1, 2, and 3 of the petition. 
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4. (a) and (b). Denies that the Commissioner erred 
as alleged in subparagraphs (a) and (b) of paragraph 4 
of the petition. 

5. (a), (b), (e) and (d). Denies the allegations con¬ 
tained in subparagraphs (a), (b), (c) and (d) of para¬ 
graph 5 of the petition. 

5(e). Admits that petitioner in her income tax return 
for the year here involved reported alimony in the 
amount of $1,800.00 and interest in the amount of $1,- 
800.00, but denies the remainder of subparagraph (e) of 
paragraph 5 of the petition. 

6. Denies generally and specifically each and every 
allegation contained in the petition not hereinbefore ex¬ 
pressly admitted, qualified or denied. 

26 WHEREFORE, it is prayed that this appeal be 
denied. 

• • • • 

27 The Tax Court of the United States 

Filed Nov 20 1951 

(Excerpts from Transcript of Testimony) 

• • • • 

Alfons B. Lamda 

was called as a witness for and on behalf of himself and 
having been first duly sworn, was examined and testified 
as follows: 
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Direct Examination 
By Mr. Cushwa: 

Q You are the petitioner in this case? A Yes, sir. 
Q You were formerly married to Marjorie M. Astin, 
the petitioner in the other case with which yours has been 
consolidated? A Yes, sir. 

Q When were you married? A I didn’t know 
28 I was going to be asked that. I can’t recall that 
date. 

Q Was it June 30, 1930? A I would think that 
would be correct. I think it was the year 1930 because it 
was ’37, it was seven years. 

Q Are you still married—you are not still married 
to Mrs. Astin? A No. 

Q When were you divorced? A 1942 in Palm Beach, 
Florida. 

• * # * 

32 Q I show you another photostatic copy marked 
“Note Agreement,” and ask you if you know what 

that is. A Well, this was also entered into at the same 
time. It provided for the maintenance and support of 
the then Mrs. Landa up to the sums indicated in there. 

* * * * 

33 Q Mr. Landa, it will be noted that on all three 
of these documents which you have testified were 

executed on December 1st, 1941, namely Petitioner’s Ex¬ 
hibits 3, 4, and 5, purport to be signed by Marjorie Mon¬ 
dell Landa, and also by Alfons Beaumont Landa. Were 
those signed by your former wife and yourself? A Yes, 
sir. 

Q At what time were the three instruments executed? 
A to the best of my recollection, I don’t think we were 
together when they were executed. The best recollection 
that I have is that they were executed simultaneously on 
the dates indicated. 
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Q I show you a carbon copy of a letter addressed to 
Mrs. Marjorie Mondell Landa, signed by Alfons Beau¬ 
mont Landa, and ask you what that is. 

• * • • 

34 A I had been paying Mrs. Landa $300 a month 
from the time we were separated up until this time 

plus other expenses such as doctor bills and a few other 
things. If this didn’t go into effect—that is, if I didn’t 
begin the payments on this note, she would be suffering 
a reduction in the payments that I had been making over 
these many years, so I agreed in this letter to commence 
the payments on the note on December 1st or on Decem¬ 
ber 15, because I paid her twice a month, so that I would 
leave her in the same position that she was before; that 
this letter provides that if she doesn’t get the divorce, 
then this wouldn’t validate that note. • • • 

• • • • 

35 THE COURT: It will be received and marked 

in evidence. 

THE CLERK: Petitioner’s Exhibit No. 6. 

(Petitioner’s Exhibit No 6 was received in evidence.) 

• • • • 

45 Q Mr. Landa, what was the consideration for 
the execution of the note agreement? A To pro¬ 
vide maintenance and support for Mrs. Landa. 

• • • • 

46 Q What was the consideration for the execu¬ 
tion of the note agreement and the note indebted¬ 
ness for which you were obligated, Mr. Landa? 

MR. DAUBIN: Just a moment. I, of course, object 
to that, Your Honor, for the same reasons I stated be¬ 
fore, it varies the terms of a written document. 

THE COURT: Overruled. 

MR. DAUBIN: May I note an exception? 
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THE WITNESS: It was an amount determined by 
Mr. Alvord and me. Mr. Alvord, I might say, rep- 

47 resented Mrs. Landa. Mr. Alvord was a partner 
in Alvord and Alvord. It was an amount that we 

reached by negotiation that I would agree to pay her for 
her support and maintenance that would not cease with 
my death as alimony ordinarily does. She wanted a lump 
sum settlement, and we agreed on this amount. 

* • * • 

Q Was there any other consideration for the execu¬ 
tion of this note agreement other than that which you 
have just described? A The divorce. 

Q Any other consideration? A No. 

• # • • 

48 Q Mr. Landa, what was your age at the time 
Exhibits 3, 4, or 5 were executed—that is, Decem¬ 
ber 1st, 1941, ten years ago? A Ten years ago, 44. 

Q You are now 54? A Yes. 

• • • • 

49 Cross Examination 

By Mr. Woolf: 

* * • * 

51 Q Did she make loans to you of any money? 

A No. So far as I know she never was in a 
position to make loans to me. 

Q Did she make gifts of money to you? A No. 

• • • • 

Cross Examination 

By Mr. Daubin: 

• • • • 

53 I ask you now whether or not the obligation to 
pay $200 a month under Exhibit No. 5, your note 
agreement, is a legal obligation of yours to pay $200 a 
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month? A Both of them put together are a legal obli¬ 
gation because I believe that a man is under legal obliga¬ 
tion to support his wife and maintain her and that was 
the obligation here. 

• * • • 

54 Q Are you taking the position before the Tax 
Court here that you are not legally obligated to 
make these payments? A These are maintenance pay¬ 
ments, Mr. Daubin. That wasn’t a maintenance payment. 
I took it with reference to that one payment of $5,000, 
but not with reference to the maintenance payments, and 
I have continued to pay all of the payments under these 
agreements to this day. 

# * • • 

88 'Petitioners Exhibit 4 

Separation Agreement 

THIS AGREEMENT, Made this 1st dav of December, 
1941, between MARJORIE MONDELL LANDA, of 
Washington, D. C., party of the first part, and ALFONS 
BEAUMONT LANDA, of Washington, D. C., party of 
the second part. 

WHIEREAS, the parties to this Agreement were duly 
married on the 30th day of June, 1930, in the City of 
Washington, and, 

WHEREAS, unfortunate differences have arisen be¬ 
tween the party of the first part and the party of the 
second part, as a result of which they have been living 
separate and apart from one another since about the first 
of December, 1937, and have not since that date cohabited 
as husband and wife; and 

WHEREAS, all attempts at reconciliation of said 
parties have failed, and 

WHEREAS, the party of the first part and the party 
of the second part are desirous of entering into an agree- 
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ment under which they may continue to live separate and 
apart, and under which provision shall be made for the 
maintenance of the party of the first part, and 

WHEREAS, all the personal property, articles of per¬ 
sonal adornment, automobile, etc., which are now in the 
possession of the party of the first part are her sole and 
separate property and the second party agrees to secure 
same to the party of the first part, and 

WHEREAS, the party of the second part has here¬ 
tofore been indebted to the party of the first part in the 
sum of $30,000, and the parties are desirous of settling 
now’ and forever all property rights growing out of the 
marriage relation existing between them, including 
89 curtesy and dower, which each of them may have 
against the other, and all rights which either of 
them may hereafter have in and to the property of any 
kind now owned or hereafter acquired by either of them; 

NOW, THEREFORE, THIS AGREEMENT WIT¬ 
NESSETH: That in consideration of the premises and 
the mutual covenants herein contained, the parties hereto 
agree as follow’s: 

FIRST: Neither of them, the said husband nor wife, 
shall molest the other of them or compel, or endeavor to 
compel, the other of them to cohabit or dwell with him or 
her by any legal proceedings for restoration of conjugal 
rights, or otherwise howsoever. 

SECOND: The party of the second part shall, during 
his lifetime, but only so long as the first party remains 
unmarried, pay to the said first party, the said wife, the 
sum of $150 per month. The first payment shall be made 
on the date of execution of this Agreement and payments 
shall be made thereafter on the first day of each month. 
It is mutually understood and agreed that said payment 
shall cease upon the remarriage of the first party. 
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THIRD: The party of the first part hereby releases 
and relinquishes to the party of the second part, his 
heirs, executors, administrators and assigns, all rights 
which may now or hereafter exist by reason of the mar¬ 
riage between the parties hereto, in any property now 
owned or hereafter acquired by the party of the second 
part; and the party of the first part hereby waives and 
relinquishes all right to share in any of the property of 
the party of the second part to which she might become 
entitled by virtue of the laws of the District of Columbia, 
or otherwise; and specifically waives all dower rights in 
any property now owned or hereafter acquired by the 
party of the second part and any right to any distributive 
share of any property of the party of the second 
90 part and any right of election to take against any 
last will and testament of the party of the second 
part, whether executed prior or subsequent to the execu¬ 
tion of this Agreement. 

FOURTH: The party of the second part hereby re¬ 
leases and relinquishes to the party of the first part, her 
heirs, executors, administrators and assigns, all rights 
which may now or hereafter exist by reason of the mar¬ 
riage between the parties hereto in any property now 
owned or hereafter acquired by the party of the first 
part; and the party of the second part hereby waives and 
relinquishes all right to share in any of the property of 
the party of the first part to which he might become 
entitled by virtue of the laws of the District of Columbia, 
or otherwise; and specifically waives all rights of curtesy 
in any property now owned or hereafter acquired by the 
party of the first part and any right to any distributive 
share of any property of the party of the first part and 
any right of election to take against any last will and 
testament of the party of the first part, whether executed 
prior or subsequent to the execution of this Agreement. 
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FIFTH: Each of the parties hereto further agrees at 
any time hereafter upon request to make, execute and 
deliver any and all such deeds, releases, waivers and other 
instruments, papers or documents as the other party may 
reasonably require for the purpose of giving full effect to 
these presents and to the covenants, conditions and 
agreements herein contained. 

SIXTH: This Agreement shall continue in full force 
and effect and shall be binding upon the parties hereto 
whether the marriage between them continue or whether 
such marriage be hereafter dissolved, and the 

91 parties hereto released from the bonds of matri¬ 
mony by a decree of divorce. 

IN WITNESS WHEREOF, the parties hereto have, 
on the day and year first above written, executed this 
Agreement in triplicate, and one of which shall be deemed 
to be the original. 

/s/ Alfons Beaumont Landa (L.S.) 

/s/ Marjorie Mondell Landa (L.S.) 

• • • • 

92 Petitioner’s Exhibit 5 

Note Agreement 

THIS AGREEMENT, Made this 1st day of December, 
1941, by MARJORIE MONDELL LANDA, of Washing¬ 
ton, D. C., ALFONS BEAUMONT LANDA, of Washing¬ 
ton, D. C., and ALVORD & ALVORD, a partnership, of 
Washington, D. C., 

WITNESSETH, THAT: 

WHEREAS, ALFONS BEAUMONT LANDA is in¬ 
debted to MARJORIE MONDELL LANDA in the sum 
of $30,000, which indebtedness was incurred after their 
marriage and while they were living together as husband 
and wife, and 
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WHEREAS, the said ALFONS BEAUMONT LANDA 
and MARJORIE MONDELL LANDA are now living 
separate and apart from one another, and contemplate 
the termination of their marital relationship, and 

WHEREAS, the said ALFONS BEAUMONT LANDA 
desires, in the event the marriage is dissolved, to provide 
for the security of the said MARJORIE MONDELL 
LANDA by giving evidence of the aforesaid indebtedness, 
and 

WHEREAS, both the said ALFONS BEAUMONT 
LANDA and the said MARJORIE MONDELL LANDA 
desire that ALVORD & ALVORD shall act as custodian 
of the evidence of indebtedness and shall assist in the 
execution of the covenants and agreements hereinafter 
stated; 

NOW, THEREFORE, in consideration of the prem¬ 
ises, and of the mutual covenants herein contained, the 
parties hereto agree as follows: 

FIRST: In the event that a final decree of divorce is 
issued to MARJORIE MONDELL LANDA, ALFONS 
BEAUMONT LANDA agrees to execute and deliver to 
ALVORD & ALVORD his one promissory note in the 
sum of $30,000 to the order of MARJORIE MON- 
93 DELL LANDA, which promissory note shall con¬ 
tain the terms and conditions set forth in the 
promissory note attached to this Agreement. Said promis- 
sorv note shall bear the same date as the date of the said 
final decree of divorce, and the first monthly payment of 
principal and interest thereon shall be due and payable 
on the fifteenth day of the first month following the date 
of execution. 

SECOND: Delivery of the said promissory note shall 
be made, within ten days after said final decree of di- 
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vorce, by ALFONS BEAUMONT LANDA to ALVORD 
& ALVORD; ALVORD & ALVORD shall accept such 
delivery of said promissory note on behalf of MAR¬ 
JORIE MONDELL LANDA; and ALVORD & ALVORD 
(or any successor firm thereof) shall (except in the event 
of a default, within the meaning of such note) hold the 
same for the protection of the interests of both parties 
until the principal and interest thereon have been paid in 
full. 

THIRD: In the event of the death of MARJORIE 
MONDELL LANDA before the principal and interest of 
the said promissory note have been paid in full, AL¬ 
VORD & ALVORD shall thereupon cancel the said prom¬ 
issory note and deliver the same to ALFONS BEAU¬ 
MONT LANDA. 

FOURTH: In the event of the remarriage of MAR¬ 
JORIE MONDELL LANDA, ALFONS BEAUMONT 
LANDA further agrees that he will pay to MARJORIE 
MONDELL LANDA, upon thirty days written notice 
from her or from ALVORD & ALVORD, the sum of 
Five Thousand Dollars ($5,000) in cash, which payment 
shall be in addition to all other payments otherwise pro¬ 
vided for under this Agreement, or under any- other 
agreement between the said ALFONS BEAUMONT 
LANDA and MARJORIE MONDELL LANDA. 

IN WITNESS WHEREOF, the parties hereto, 
94 on the day and year first above written, have exe¬ 
cuted this Agreement in triplicate, any one of which 
shall be deemed the original. 

/s/ Alfons Beaumont Landa (L.S.) 

Alfons Beaumont Landa 
/s/ Marjorie Mondell Landa (L.S.) 
Marjorie Mondell Landa 
ALVORD & ALVORD 
By /s/ Ellsworth C. Alvord (L.S.) 
Ellsworth C. Alvord 
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95 Promissory Note 

$30,000 Washington, D. C. 1942 

FOR VALUE RECEIVED, I, ALFONS B. LANDA, 
promise to pay to the order of MARJORIE MONDELL 
LANDA the sum of THIRTY THOUSAND DOLLARS 
($30,000) with interest at the rate of 6% per annum on 
said principal sum, or so much thereof as may from time 
to time remain unpaid. 

Principal and interest payable at the Hamilton National 
Bank, 14th and G Streets, N. W., Washington, D. C., in 
monthly installments of TWO HUNDRED DOLLARS 
($200.00) each, commencing on the fifteenth day of 

., 1942, and continuing on the fifteenth day 

of each month thereafter until paid; each installment, 
when so paid, to be applied first to the payment of in¬ 
terest accrued on the unpaid principal sum, and the 
residue thereof to be credited to said principal sum. 

And it is agreed that if default be made in the pay¬ 
ment of any one of the aforesaid installments of princi¬ 
pal or interest when and as the same shall become due 
and payable, then and in that event, the unpaid balance 
of the principal sum shall, at the option of the holder 
hereof, at once become due and payable, anything here¬ 
inabove contained to the contrary notwithstanding. 

This note is non-negotiable, and shall be void in the 
event of the death of the payee, the said MARJORIE 
MONDELL LANDA, before payment in full of principal 
and interest has been made. 


Alfons B. Landa 
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96 Petitioner's Exhibit 6 

December 8, 1941. 

Mrs. Marjorie Mondell Landa, 

1300 - 30th Street, N. W., 

Washington, D. C. 

Dear Marjorie: 

In order to remove an ambiguity in the Note Agree¬ 
ment and in order to avoid an unintended result, I pro¬ 
pose to begin the payments upon the Note as of Decem¬ 
ber 15, 1941, to be applied in the same manner as if the 
Note were dated December 15, 1941. These payments, 
however, will cease after the payment due April 15, 1942 
if the final decree of divorce has not been issued and if I 
am convinced that you do not intend faithfully to prose¬ 
cute the proceedings for a final decree of divorce. 

If this is agreeable to you, please indicate your accept¬ 
ance in the space below and return two executed copies 
to me. 


Very truly yours, 

/s/ Alfons Beaumont Landa 
Alfons Beaumont Landa 


Accepted: 

/s/ Marjorie Mondell Landa 
Marjorie Mondell Landa 
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97 The Tax Court of the United States 

Alfons B. Landa, Petitioner, v. Commissioner of Internal 

Revenue, Respondent. 

Marjorie M. Astin, Petitioner, v. Commissioner of 
Internal Revenue, Respondent. 

Docket Nos. 26018, 26027. 

Raymond N. Beebe, Esq., and Raymond C. Cushwa, Esq., 
for the petitioner in Docket No. 26018. 

Meredith M. Daubin, Esq., for the petitioner 

in Docket No. 26027. 

E. M. Woolf, Esq., for the respondent. 

Memorandum Findings of Fact and Opinion. 

OPPER, Judge. Respondent determined deficiencies 
in income tax of $669.42 and $4,970.50 for the years 1943 
and 1944, respectively, in Docket No. 26018 (petitioner 
Alfons B. Landa) and $154.51 in income tax for 1943 in 
Docket No. 26027 (petitioner Marjorie M. Astin). Com¬ 
putation of tax for 1943 in Docket No. 26018 involves 
the year 1942 under the Current Tax Payment Act of 
1943. The sole issue remaining in controversy in Docket 
No. 26018 after concessions by the parties in that pro¬ 
ceeding, and the single question presented for de- 

98 cision in Docket No. 26027 is whether a portion of 
payments by a husband to his divorced wife was 

on account of the principal of an indebtedness, or con¬ 
stituted alimony deductible by the husband in Docket No. 
26018 and taxable to the divorced wife in Docket No. 
26027, under sections 23(u) and 22(k) of the Internal 
Revenue Code, respectively. The proceedings have been 
consolidated. 
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Findings of Fact 

Petitioner Alfons B. Landa, hereinafter called Landa, 
and petitioner Marjorie M. Astin, hereinafter called 
Astin, filed their individual income tax returns for the 
years involved with the collector of internal revenue for 
the district of Maryland. They are residents of Wash¬ 
ington, D. C. Landa is an attorney practicing in the 
District of Columbia. 

In June 1930 Landa and Astin were married. On De¬ 
cember 1, 1937, they separated. Between December 1, 
1937, and December 1, 1941, Landa paid $300 per month 
to Astin for her support, plus additional amounts aggre¬ 
gating approximately $25 per month for incidental ex¬ 
penses such as medical bills and the upkeep of an auto¬ 
mobile. 

On December 1, 1941, at which time Landa was 44 
years of age, he and Astin entered into three agree¬ 
ments, respectively entitled “Agreement Pendente Lite,” 
“Separation Agreement,” and “Note Agreement.” The 
three instruments were executed simultaneously. The 
notation “(L.S.)” appears after each signature of the 
parties, all signatures being acknowledged before a notary 
public. The law firm of Alvord & Alvord represented 
Astin in the preparation of the agreements. 

99 The “Agreement Pendente Lite” stated that 
Landa and Astin had separated; that Astin had 
grounds for divorce by reason of the long separation; 
that she had declared her intention to establish a perma¬ 
nent residence in Florida where she would seek a di¬ 
vorce; and that Landa desired to make provision for her 
separate maintenance and support pendente lite. The in¬ 
strument provided that Landa would pay to Astin $700 
in cash, immediately upon execution of the agreement, 
wdiich was to be used to pay Astin’s debts. Astin agreed 
that she would not thereafter contract any debts for 
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which Landa would become liable. Landa agreed that 
he would pay Astin’s transportation expenses from Wash¬ 
ington, D. C., to the place selected by her for a Florida 
residence; that he would pay reasonable expenses in¬ 
curred in obtaining a divorce; and that he would fur¬ 
ther pay $85 per week to Astin during her first 13 weeks 
of residence in Florida, which would be in addition to all 
sums otherwise provided for under any agreement be¬ 
tween the parties. 

The “ Separation Agreement” stated that Landa and 
Astin had separated and had failed at all attempts at 
reconciliation; that they desired to enter into an agree¬ 
ment under which they might continue to live separately 
and under which provision would be made for Astin’s 
maintenance; that all personal property then in posses¬ 
sion of Astin was her sole and separate property; and 
that Landa had theretofore been indebted to Astin in the 
sum of $30,000 and they desired to settle forever all 
property rights growing out of their marriage relation¬ 
ship. The agreement provided that neither would en¬ 
deavor to compel restoration of conjugal rights. 
100 It provided that during Landa’s life, but only so 
long as Astin remain unmarried, he would pay to 
her the sum of $150 per month, payments to begin on the 
date of execution of the agreement and to be made there¬ 
after on the first day of each month. The agreement 
further provided that each party released all rights then 
existing or which might thereafter exist, by reason of 
their marriage, in any property then owned or thereafter 
acquired by the other party. Each party waived all 
rights to share in any property to which the other party 
might become entitled under the laws of the District of 
Columbia, all rights of dower or curtesy, and any right 
to any distributive share of any property of the other 
party or any right of election to take against any last 
will and testament of the other party. The agreement 
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was to continue in full force and effect and to be binding 
whether the marriage continued or was dissolved. 

The “Note Agreement’’ stated that Landa was in¬ 
debted to Astin “in the sum of $30,000, which indebted¬ 
ness was incurred after their marriage and while they 
were living together as husband and wife * * V’ The 
instrument stated that they had separated and contem¬ 
plated termination of their marital relationship; that in 
the event the marriage was dissolved, Landa desired to 
provide for Astin’s security by giving evidence of that 
indebtedness; and that both parties desired Alvprd & 
Alvord to act as custodian of the evidence of indebted¬ 
ness and to assist in execution of the covenants. The 
instrument provided that in the event that a final 
101 decree of divorce were issued to Astin, Landa 
agreed to execute and deliver to Alvord & Alvord 
his promissory note to Astin’s order in the sum of 
$30,000, the note to contain the terms and conditions set 
forth in the promissory note attached to the agreement. 
The note was to bear the same date as the date of the 
final decree of divorce, and the first monthly payment 
of principal and interest was to be due and payable on 
the 15th day of the first month following the date of exe¬ 
cution. Delivery of the note was to be made by Landa 
to Alvord & Alvord within ten days after the final de¬ 
cree of divorce. Alvord & Alvord were to accept delivery 
on Astin’s behalf and to hold the note for the protection 
of the interests of both parties until it was paid in full. 
The instrument further provided that in the event of 
Astin’s death before the principal and interest should 
have been paid in full, Alvord & Alvord should cancel 
the note and deliver it to Landa. In the event of Astin’s 
remarriage, Landa agreed that he would pay to her, upon 
30 days’ written notice from her or from Alvord & Al¬ 
vord, the sum of $5,000 in cash, which should be in addi- 
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tion to all other payments otherwise provided for under 
that or any other agreement between the parties. 

The following was the unsigned “Promissory Note” 
attached to the above agreement: 

Promissory Note 

$30,000 Washington, D. C.1942 

FOR VALUE RECEIVED, I, ALFONS B. LANDA, 
promise to pay to the order of MARJORIE MONDELL 
LANDA the sum of THIRTY THOUSAND DOLLARS 
($30,000) with interest at the rate of 6% per annum on 
said principal sum, or so much thereof as may from time 
to time remain unpaid. 

102 Principal and interest payable at the Hamilton 
National Bank, 14th and G Streets, N. W., Wash¬ 
ington, D. C., in monthly installments of TWO HUN¬ 
DRED DOLLARS ($200.00) each, commencing on the 

fifteenth day of ., 1942, and continuing on the 

fifteenth day of each month thereafter until paid; each 
installment, wiien so paid, to be applied first to the pay¬ 
ment of interest accrued on the unpaid principal sum, 
and the residue thereof to be credited to said principal 
sum. 

And it is agreed that if default be made in the pay¬ 
ment of any one of the aforesaid installments of prin¬ 
cipal or interest when and as the same shall become due 
and payable, then and in that event, the unpaid balance 
of the principal sum shall, at the option of the holder 
hereof, at once become due and payable, anything here¬ 
inabove contained to the contrary notwithstanding. 

This note is non-negotiable, and shall be void in the 
event of the death of the payee, the said MARJORIE 
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MONDELL LANDA, before payment in full of principal 
and interest has been made. 


Alfons B. Landa 

A letter dated December 8, 1941, was sent by Landa to 
Astin. Its purpose was to prevent a reduction in pay¬ 
ments to Astin during the period after execution of the 
above agreements and prior to the grant of a divorce 
decree. The letter concluded by requesting Astin to indi¬ 
cate her acceptance if the proposal was agreeable to her. 
Her name was written in under the legend “Accepted. ” 
The following is the substance of the letter: 

Dear Marjorie: 

In order to remove an ambiguity in the Note Agree¬ 
ment and in order to avoid an unintended result, I pro¬ 
pose to begin the payments upon the Note as of De¬ 
cember 15, 1941, to be applied in the same manner as if 
the Note vrere dated December 15, 1941. These payments, 
however, will cease after the payment due April 15, 1942 
if the final decree of divorce has not been issued and if I 
am convinced that you do not intend faithfully to prose¬ 
cute the proceedings for a final decree of divorce. 

• * * * 

103 On April 18, 1942, a final decree of absolute di¬ 
vorce was granted to Astin, as plaintiff, from 
Landa, as defendant, by the circuit court of the Fifteenth 
Judicial Circuit of Florida in Palm Beach County. The 
decree confirmed and approved a special masters report 
of testimony and findings. That report had found that 
the Court had jurisdiction of the subject matter and 
parties; that the plaintiff had been a resident of Florida 
for more than 90 days; that defendant had filed an answer 
and was represented by counsel; that no children had 
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been born of the marriage; that the plaintiff and defend¬ 
ant had made a property settlement and the plaintiff was 
not requesting suit money or alimony; and that the de¬ 
fendant had been guilty of desertion for one year. The 
report recommended that a divorce decree be granted. 

On an undisclosed date Landa executed the instrument 
entitled “Promissory Note” which had been attached to 
the “Note Agreement.’’ 

During each of the years 1942, 1943, and 1944 Landa 
made payments to Astin as provided in the “Separation 
Agreement,” and in the “Note Agreement” 

Landa’s 1942 tax return deducted the sum of $2,973.33 
as alimony, and his returns for 1943 and 1944 deducted 
the amount of $4,200 in each year as alimony. Respond¬ 
ent’s notice of deficiency to Landa determined that the 
amounts of $573.33, $600, and $696.24 were not deductible 
for the years 1942, 1943, and 1944, respectively, since 
they represented payments of principal on the note, the 
remainder of the above amounts claimed as deductions by 
Landa being allowed by respondent partly as alimony and 
partly as interest on the note. 

104 Astin reported, in her income tax return for 
1943, alimony in the amount of $1,800 and interest 
in the amount of $1,800. Respondent’s notice of defici¬ 
ency to Astin determined that she had understated her 
income by $600, having received alimony in that year of 
$4,200. 

The amounts in controversy of $573.33, $600, and 
$696.24 paid by Landa to Astin under the “Note Agree¬ 
ment” during the years 1942, 1943, and 1944, respectively, 
constituted repayments of the principal of an indebted¬ 
ness. 
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Opinion. 

We are again confronted with an adversary proceeding 
where two taxpayers have conflicting interests but the 
revenue seeks to collect from but one. See Fisher v. 
Commissioner (C.A.2), 59 F. 2d 192; Ruth W. Collins, 
14 T. C. 301; Robert Wood Johnson, 10 T. C. 647. There 
is perhaps some added interest here for by the process of 
consolidation the actual adverse parties are engaged in 
the same litigation. 

Petitioner Landa who was formerly the husband of 
petitioner Astin insists that an agreement drawn in terms 
of the repayment of an indebtedness with interest was in 
reality no more than provision for alimony or support 
money. See, e. g., Estate of Mildred K. Hyde, 42 B.T.A. 
738. Out of total annual payments by Landa to Astin of 
$4,200, only about $600 for each year is in controversy. 
Certain sums are agreed by all concerned to have been 
true alimony; and a part of the money paid under the 
agreement in dispute, referred to as the “Note Agree¬ 
ment,” is conceded to be taxable to Astin and deductible 
by Landa, whether treated as alimony on the one 
105 hand or as interest on the other. Landa, of course, 
contends that the $600 in issue was also alimony 
and thus deductible by him, while it is Astin’s position 
that under the agreement this was a repayment of prin¬ 
cipal and consequently not taxable to her. Respondent, 
assuming in effect the position of a stakeholder, has pro¬ 
tected himself by taking inconsistent positions in opposi¬ 
tion to that maintained by each of the taxpayers in their 
respective proceedings. 

Both parties being before us, and having arrived at 
their agreement in what w*e may safely suppose was an 
arms-length dealing, we start with the assumption that 
the agreement was in fact what it purported to be and 
that the recitals contained in it are statements of the true 
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facts. It would take internal evidence of some weight to 
lead us to the opposite conclusion. In fact, such indica¬ 
tions generally support the assumption. In the first 
place, the payments both of principal and interest would 
be continued beyond Astin’s remarriage, although ob¬ 
viously the husband’s obligation of support did not ex¬ 
tend so far. In the second place, the parties at the same 
time entered into an agreement for additional payments 
which were expressly referred to as alimony. And in the 
third place, these payments as contrasted with those in 
the so-called note agreement were expressly limited to 
cease at Astin’s remarriage. 

There was, it is true, testimony on behalf of Landa 
designed to show that in the negotiations leading to the 
execution of the note agreement its ultimate terms were 
conceived for purposes inconsistent with the re- 
106 payment of a loan and as additional protection to 
Astin in securing her support from Landa. 
Whether this evidence was properly admitted might be 
an interesting question to which, however, we are not now 
required to give an answer. In the light of the agree¬ 
ment itself and the circumstances of its execution, we 
prefer to rely on the contents of a written document 
rather than to ascribe probative weight to oral testi¬ 
mony contradicting it. 

Decision will be entered under Rule 50 in Docket No. 
26018. 

Decision will be entered for the petitioner in Docket 
No. 26027. 

Entered April 25, 1952. 
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107 Docket No. 26018 

Decision 

Respondent having on June 12, 1952, filed a recomputa¬ 
tion of tax for entry of decision as in accordance with 
Memorandum Findings of Fact and Opinion of the Court, 
entered April 25, 1952, and petitioner having on July 1, 
1952, concurred therein, now, therefore, it is 

ORDERED and DECIDED: That there are deficien¬ 
cies in income tax for the years 1943 and 1944 in the 
respective amounts of $699.42 and $424.03. 

(Signed) Clarence V. Opper 

Judge. 

Enter: ENTERED JUL 7 1952 

108 Docket No. 26027 

Decision 

Pursuant to the determination of the Court, as set 
forth in its Memorandum Findings of Fact and Opinion, 
entered April 25,1952, it is 

ORDERED AND DECIDED: That there is no defi¬ 
ciency in income tax for the year 1943. 

(Signed) Clarence V. Opper 

Enter: Judge. 

ENTERED APR 30 1952 

109 The Tax Court of the United States 

Filed Aug 4 1952 • 

Tax Court Docket No. 26018 

Stipulation of Venue 

The parties to the above-entitled cause, by their re¬ 
spective attorneys, stipulate and agree, pursuant to Sec- 
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tion 1141(b)(2) of the Internal Revenue Code, that the 
above-entitled cause may be reviewed by the United 
States Court of Appeals for the District of Columbia 
Circuit. 

• • • • 

110 The Tax Court of the United States 

Filed Jul 25 1952 

Tax Court Docket No. 26027 
Stipulation of Venue 

The parties to the above-entitled cause, by their re¬ 
spective attorneys, stipulate and agree, pursuant to Sec¬ 
tion 1141(b)(2) of the Internal Revenue Code, that the 
above-entitled cause may be reviewed by the United 
States Court of Appeals for the District of Columbia 
Circuit. 

• • • • 

111 The Tax Court of the United States 

Filed Aug 1 1952 

Tax Court Docket No. 26018 
Petition for Review 

To the Honorable Judges of the United States Court of 
Appeals for the District of Columbia Circuit: 

The petitioner, Alfons B. Landa, hereby petitions the 
United States Court of Appeals for the District of Co¬ 
lumbia Circuit to review the decision entered by the Tax 
Court of the United States on July 7, 1952, that there 
are deficiencies in petitioner’s income tax liability for the 
years 1943 and 1944 in the respective amounts of $669.42 
and $424.03. 
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This Petition for Review is filed pursuant to the provi¬ 
sions of Sections 1141 and 1142 of the Internal Revenue 
Code. The petitioner is a resident of the District of 
Columbia and filed his income tax returns for the years 
1943 and 1944 with the Collector of Internal Revenue for 
the District of Maryland. Pursuant to the provisions of 
Section 1141 (b)(2) of the Internal Revenue Code, the 
parties hereto have stipulated in writing that the afore¬ 
said decision of the Tax Court of the United States may 
be reviewed by the United States Court of Appeals for 
the District of Columbia Circuit. 

112 Nature of Controversy 

During the year 1942 the petitioner paid to his former 
wife the sum of $2,973.33 and during each of the years 
1943 and 1944 the sum of $4,200.00. Said amounts were 
deducted by the petitioner in his income tax returns for 
the respective years involved, as alimony within the mean¬ 
ing of Section 23 (u) of the Internal Revenue Code. Said 
deductions were disallowed in part by the respondent in 
his notice of deficiency, and the Tax Court held and de¬ 
termined that the amounts of $573.33, $600.00, and 
$696.24 paid by the petitioner to his former wife in the 
years 1941, 1942 and 1943, respectively, constituted a 
repayment of indebtedness and not alimony within the 
meaning of Section 23 (u). The sole issue involved herein 
is the deductibility of said amounts. 

• • • • 
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114 The Tax Court of the United States 

Filed Jul 25 1952 

T. C. Docket No. 26027 
Petition for Review 

To the Honorable Judges of the United States Court of 
Appeals for the District of Columbia Circuit : 

The Commissioner of Internal Revenue hereby peti¬ 
tions the United States Court of Appeals for the District 
of Columbia Circuit to review the decision entered by The 
Tax Court of the United States on April 30, 1952, that 
there is no deficiency in income tax for the year 1943 
in respect of the income tax liability of Marjorie M. 
Astin, the above-named respondent on review. This peti¬ 
tion for review is filed pursuant to the provisions of Sec¬ 
tions 1141 and 1142 of the Internal Revenue Code. 

The respondent on review, Marjorie M. Astin, is a resi¬ 
dent of Washington, D. C., and filed her individual income 
tax return for the year 1943 with the Collector of Inter¬ 
nal Revenue for the District of Marvland. Pursuant to 
the provisions of Section 1141(b)(2) of the Internal Rev¬ 
enue Code, it has been agreed and stipulated by the 
parties herein that the aforesaid decision of The Tax 
Court of the United States may be reviewed by the 
United States Court of Appeals for the District of 
Columbia Circuit. 

115 Nature of Controversy 

The issue which the Tax Court decided contrary to the 
Commissioner’s determination is whether payments re¬ 
ceived by the taxpayer from her husband in 1943 under a 
“Note Agreement” entered into by them in 1941 consti¬ 
tuted alimony taxable to the respondent herein under 
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Section 22(k) of the Internal Revenue Code. The Tax 
Conrt held that the “Note Agreement” recited that an 
indebtedness in the principal amount of $30,000 was due 
the taxpayer, and that in the light of all the circum¬ 
stances, no part of any payment attributable to this 
agreement could be considered alimony. The Commis¬ 
sioner determined that the additional sum of $600 should 
be included in the respondent’s income for the year 1943 
on the theory that this repayment of the principal of the 
$30,000 indebtedness recited in the “Note Agreement” 
constituted alimony taxable to the respondent. The Tax 
Court redetermined that there was no deficiency and en¬ 
tered its decision accordingly. 



Nos. 11.540 and 11,541 


In the United States Court of Appeals 
for the District of Columbia Circuit 


Alfons B. Laxda, Petitioner 


v. 

Commissioner of Internal Revenue, Respondent 


Commissioner of Internal Revenue, Petitioner 


v. 

Marjorie M. Astin, Respondent 


On Petitions for Review of the Decisions of the Tax Court of the 

United States 


BRIEF FOR THE COMMISSIONER 


f * a' 


r % 


r 




. , r ZZ/ ' t ' y 


__r. rv 


Charles S. Lyon, 

Assistant Attorney General. 

Ellis N. Slack, 

A. F. Prescott, 

George F. Lynch, 

Special Assistants to 
the Attorney General. 



STATEMENT OF QUESTION PRESENTED 


In the opinion of the Commissioner of Internal Revenue, 
the question is: Whether a portion of payments made by 
a husband to his divorced wife pursuant to the terms of a 
written agreement executed under seal was on account of 
the principal of an indebtedness, or constituted alimony 
deductible by the husband and taxable to the divorced wife 
under Sections 23 (u) and 22 (k) of the Internal Revenue 
Code, respectively. 


INDEX 


Page 

Statement of question presented_ i 

Index ___ iii 

Opinion below_ 1 

Jurisdiction _ 2 

Statute and Regulations involved_ 2 

Statement -2 

Summary of argument-8 

Argument: 


The Tax Court correctly held that the payments in question 
made by Landa to Astin under the “note agreement” during 
the taxable years constituted repayment of the principal of 


an indebtedness, and were not deductible under Section 23 (u) 
of the Internal Revenue Code- 9 

A. The Tax Court’s findings are supported by substantial evi¬ 
dence, and are not “clearly erroneous”-- 9 

B. Parol evidence may not be used to vary the legal effect of 

a written instrument- 13 

Conclusion -15 

Appendix -- 16 


CITATIONS 

Cases: 


Assurance Co. v. Building Assn., 183 U. S. 308 - 12 

Balestrieri, Joe, & Co. v. Commissioner, T77 F. 2d 867 -13 

Buchanan v. United States, 164 F. 2d 710-13,15 

Cohen v. Commissioner, 148 F. 2d 336 -13 

Commissioner v. Blum, 187 F. 2d 177--9,13 

Deputy v. duPont, 308 U. S. 488 -- 10 

Erie R. Co. v. Kane, 118 Fed. 223 -— 12 

Feinherg v. Commissioner, 16 T. C. 1485 -10 

Juts v. Commissioner, 147 F. 2d 805 - 14 

Landa v. Astin, 193 F. 2d 369 - 12 

New Colonial Co. v. Helvering, 292 U. S. 435 -L 10 

Norton v. Commissioner, 192 F. 2d 960 - 9 

(yLaughlin v. Helvering, 81 F. 2d 269 --- 13 




























XV 


Index Continued 


Page 

Pugh v. Commissioner, 49 F. 2d 76, certiorari denied, 284 U. S. 

642 _ 14 

Quock Ting v. United States, 140 U. S. 417_ 13 

Scofield v. Greer, 185 F. 2d 551_ 9 

Spring Garden Ins. Co. v. Wood, 233 Fed. 223 _ 12 

United States v. Gypsum Co., 333 U. S. 364 _ 13 

Statute: 

Internal Revenue Code: 

Sec. 22 (26 U.S.C. 1946 ed., Sec. 22) _8, 9,11,13,16 

Sec. 23 (26 U.S.C. 1946 ed., Sec. 23)_8,9,11,13,16 

Sec. 1141 (26 U.S.C. 1946 ed., Supp. H, Sec. 1141)_2,13 

Miscellaneous : 

Federal Rules of Civil Procedure, Rule 52_ 13 

9 Mertens, Law of Federal Income Taxation: 

Sec. 50.61_ 13 

Sec. 50.80 _14 

Treasury Regulations 111: 

Sec. 29.22 (k)-l _ 17 

Sec. 29.23 (u)-l _ 19 
















In the United States Court of Appeals 
for the District of Columbia Circuit 


No. 11,540 

Alfons B. Landa, Petitioner 


v. 

Commissioner of Internal Revenue, Respondent 


No. 11,541 

Commissioner of Internal Revenue, Petitioner 

v. 

Marjorie M. Astin, Respondent 


On Petitions for Review of the Decisions of the Tax Court of the 

United Stales 


BRIEF FOR THE COMMISSIONER 


OPINION BELOW 

The memorandum findings of fact and opinion of the Tax 
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JURISDICTION 

The appeal in Docket No. 11,540 involves deficiencies in 
individual income taxes for the years 1943 and 1944 in the 
respective amounts of $699.42 and $424.03, and is taken 
from the decision of the Tax Court entered July 7, 1952. 
The appeal in Docket No. 11,541 involves a decision of no 
deficiency in income taxes for the year 1943 and was en¬ 
tered by the Tax Court on April 30, 1952. (R. 33A.) 

The parties have stipulated, pursuant to the provisions 
of Section 1141 (b)(2) of the Internal Revenue Code, that 
the decisions of the Tax Court may be reviewed by this 
Court (R. 33A-34A), and these cases are brought to this 
Court for review by petitions filed August 1, 1952 (R. 34A), 
and July 25, 1952 (R. 36A), pursuant to the provisions of 
Section 1141 (a) of the Internal Revenue Code, as amended 
by Section 36 of the Act of June 25, 1948, and Section 1141 
(b)(2) of the Code. 

STATUTE AND REGULATIONS INVOLVED 

The pertinent provisions of the applicable statute and 
Regulations involved are set forth in the Appendix, infra . 

STATEMENT 

The Tax Court’s findings of fact (R. 25A-30A) are as 
follows: 

Taxpayers Alfons B. Landa, hereinafter called Landa, 
and Marjorie M. Astin, hereinafter called Astin, filed their 
individual income tax returns for the years involved with 
the Collector of Internal Revenue for the District of Mary¬ 
land. They are residents of Washington, D. C. Landa is 
an attorney practicing in the District of Columbia. (R. 
25 A.) 

In June, 1930, Landa and Astin were married. On 
December 1, 1937, they separated. Between December 1, 
1937, and December 1, 1941, Landa paid $300 per month to 
Astin for her support, plus additional amounts aggregating 
approximately $25 per month for incidental expenses such 
as medical bills and the upkeep of an automobile. (R. 25A.) 
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On December 1, 1941, at which time Landa was 44 years 
of age, he and Astin entered into three agreements, respec¬ 
tively entitled “Agreement Pendente Lite”, “Separation 
Agreement”, and “Note Agreement”. The three instru¬ 
ments were executed simultaneously. The notation 
“(L.S.)” appears after each signature of the parties, all 
signatures being acknowledged before a notary public. The 
law firm of Alvord & Alvord represented Astin in the 
preparation of the agreements. (R. 25A.) 

The “Agreement Pendente Lite” stated that Landa and 
Astin had separated; that Astin had grounds for divorce 
by reason of the long separation; that she had declared 
her intention to establish a permanent residence in Florida 
where she would seek a divorce; and that Landa desired to 
make provision for her separate maintenance and support 
pendente lite. The instrument provided that Landa would 
pay to Astin $700 in cash, immediately upon execution of 
the agreement, which was to be used to pay Astin’s debts. 
Astin agreed that she would not thereafter contract any 
debts for which Landa would become liable. Landa agreed 
that he would pay Astin’s transportation expenses from 
Washington, D. C., to the place selected by her for a 
Florida residence; that he would pay reasonable expenses 
incurred in obtaining a divorce; and that he would further 
pay $85 per week to Astin during her first 13 weeks of resi¬ 
dence in Florida, which would be in addition to all sums 
otherwise provided for under any agreement between the 
parties. (R. 25A-26A.) 

The “Separation Agreement” stated that Landa and 
Astin had separated and had failed at all attempts at recon¬ 
ciliation; that they desired to enter into an agreement 
under which they might continue to live separately and 
under which provision would be made for Astin’s main¬ 
tenance; that all personal property then in possession of 
Astin was her sole and separate property; and that Landa 
had theretofore been indebted to Astin in the sum of 
$30,000 and they desired to settle forever all property 
rights growing out of their marriage relationship. The 
agreement provided that neither would endeavor to compel 
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restoration of conjugal rights. It provided that during 
Landa’s life, but only so long as Astin remain unmarried, 
he would pay to her the sum of $150 per month, payments 
to begin on the date of execution of the agreement and to 
be made thereafter on the first day of each month. The 
agreement further provided that each party released all 
rights then existing or which might thereafter exist, by 
reason of their marriage, in any property then owned or 
thereafter acquired by the other party. Each party waived 
all rights to share in any property to which the other party 
might become entitled under the laws of the District of 
Columbia, all rights of dower or courtesy, and any right to 
any distributive share of any property of the other party 
or any right of election to take against any last will and 
testament of the other party. The agreement -was to con¬ 
tinue in full force and effect and to be binding whether the 
marriage continued or was dissolved. (R. 26A-27A.) 

The “Note Agreement” stated that Landa was indebted 
to Astin “in the sum of $30,000, which indebtedness was 
incurred after their marriage and while they were living 
together as husband and wife * * The instrument 

stated that they had separated and contemplated termina¬ 
tion of their marital relationship; that in the event the 
marriage was dissolved, Landa desired to provide for 
Astin’s security by giving evidence of that indebtedness; 
and that both parties desired Alvord & Alvord to act as 
custodian of the evidence of indebtedness and to assist in 
execution of the covenants. The instrument provided that 
in the event that a final decree of divorce was issued to 
Astin, Landa agreed to execute and deliver to Alvord & 
Alvord his promissory note to Astin’s order in the sum of 
$30,000, the note to contain the terms and conditions set 
forth in the promissory note attached to the agreement. 
The note was to bear the same date as the date of the final 
decree of divorce, and the first monthly payment of prin¬ 
cipal and interest was to be due and payable on the 15th 
day of the first month following the date of execution. 
Delivery of the note was to be made by Landa to Alvord 
& Alvord within ten days after the final decree of divorce. 
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Alvord & Alvord were to accept delivery on Astin’s behalf 
and to hold the note for the protection of the interests of 
both parties until it was paid in full. The instrument 
further provided that in the event of Astin’s death before 
the principal and interest should have been paid in full, 
Alvord & Alvord should cancel the note and deliver it to 
Landa. In the event of Astin’s remarriage, Landa agreed 
that he would pay to her, upon 30 days’ written notice from 
her or from Alvord & Alvord, the sum of $5,000 in cash, 
which should be in addition to all other payments other¬ 
wise provided for under that or any other agreement be¬ 
tween the parties. (R. 27A-28A.) 

The following was the unsigned “Promissory Note” 
attached to the -above agreement (R. 28A-29A): 

Promissory Note 

$30,000 Washington, D. C.1942 

For Value Received, I, Alfons B. Landa, promise 
to pay to the order of Marjorie Mondell Landa the 
sum of Thirty Thousand Dollars ($30,000) with in¬ 
terest at the rate of 6% per annum on said principal 
sum, or so much thereof as may from time to time re¬ 
main unpaid. 

Principal and interest payable at the Hamilton 
National Bank, 14th and G Streets, N. W., Washing¬ 
ton, D. C., in monthly installments of Two Hundred 
Dollars ($200.00) each, commencing on the fifteenth 

day of., 1942, and continuing on the 

fifteenth day of each month thereafter until paid; each 
installment, when so paid, to be applied first to the 
payment of interest accrued on the unpaid principal 
sum, and the residue thereof to be credited to said 
principal sum. 

And it is agreed that if default be made in the pay¬ 
ment of any one of the aforesaid installments of prin¬ 
cipal or interest when and as the same shall become 
due and payable, then and in that event, the unpaid 
balance of the principal sum shall, at the option of the 




holder hereof, at once become due and payable, any¬ 
thing hereinabove contained to the contrary notwith¬ 
standing. 

This note is non-negotiable, and shall be void in the 
event of the death of the payee, the said Marjorie 
Mondell Landa, before payment in full of principal 
and interest has been made. 


Alfons B. Landa 

A letter dated December 8, 1941, was sent by Landa to 
Astin. Its purpose was to prevent a reduction in payments 
to Astin during the period after execution of the above 
agreements and prior to the grant of a divorce decree. The 
letter concluded by requesting Astin to indicate her 
acceptance if the proposal was agreeable to her. Her 
name was written in under the legend “Accepted”. The 
following is the substance of the letter (R. 29A): 

Dear Marjorie: 

In order to remove an ambiguity in the Note Agree¬ 
ment and in order to avoid an unintended result, I 
propose to begin the payments upon the Note as of 
December 15, 1941, to be applied in the same manner 
as if the Note were dated December 15, 1941. These 
payments, however, will cease after the payment due 
April 15, 1942 if the final decree of divorce has not 
been issued and if I am convinced that you do not in¬ 
tend faithfully to prosecute the proceedings for a final 
decree of divorce. 

On April 18, 1942, a final decree of absolute divorce was 
granted to Astin, as plaintitf, from Landa, as defendant, 
bv the circuit court of the Fifteenth Judicial Circuit of 
Florida in Palm Beach County. The decree confirmed and 
approved a special master’s report of testimony and find¬ 
ings. That report had found that that court had 
jurisdiction of the subject matter and parties; that the 
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plaintiff had been a resident of Florida for more than 90 
days; that defendant had filed an answer and was repre¬ 
sented by counsel; that no children had been born of the 
marriage; that the plaintiff and defendant had made 
a property settlement and the plaintiff was not requesting 
suit money or alimony; and that the defendant had been 
guilty of desertion for one year. The report recommended 
that a divorce decree be granted. (R. 29A-30A.) 

On an undisclosed date Landa executed the instrument 
entitled “Promissory Note” which had been attached to 
the “Note Agreement”. (R. 30A.) 

During each of the years 1942,1943 and 1944 Landa made 
payments to Astin as provided in the “Separation Agree¬ 
ment” and in the “Note Agreement”. (R. 30A.) 

Landa’s 1942 tax return deducted the sum of $2,973.33 
as alimony, and his returns for 1943 and 1944 deducted the 
amount of $4,200 in each year as alimony. The Commis¬ 
sioner’s notice of deficiency to Landa determined that the 
amounts of $573.33, $600, and $696.24 were not deductible 
for the years 1942, 1943 and 1944, respectively, since they 
represented payments of principal on the note, the 
remainder of the above amounts claimed as deductions by 
Landa being allowed by the Commissioner partly as 
alimony and partly as interest on the note. (R. 30A.) 

Astin reported, in her income tax return for 1943, ali¬ 
mony in the amount of $1,800 and interest in the amount 
of $1,800. The Commissioner’s notice of deficiency to 
Astin determined that she had understated her income by 
$600, having received alimony in that year of $4,200, (R. 
30 A.) 

The amounts in controversy of $573.33, $600 and $696.24 
paid by Landa to Astin under the “Note Agreement” 
during the years 1942, 1943 and 1944, respectively, consti¬ 
tuted repayments of the principal of an indebtedness, (R. 
30A.) 

On the basis of the foregoing facts the Tax Court in 
Docket No. 11,540 decided that there were deficiencies in 
income tax for the years 1943 and 1944 in the respective 
amounts of $699.42 and $424.03, and in Docket No. 11,541 
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decided that there was no deficiency in income tax for the 
year 1943. (R. 33A.) 

SUMMARY OF ARGUMENT 

Taxpayer Landa seeks to deduct under Section 23(u) 
of the Internal Revenue Code certain payments made to 
his divorced wife pursuant to the terms of a “Note Agree¬ 
ment” executed under seal wherein it was recited that 
Landa was indebted to his wife, Astin, “in the sum of 
$30,000, which indebtedness was incurred after their 
marriage and while they were living together as husband 
and wife, * * V’ His right to the deduction depends 
upon whether Section 22(k) of the Code requires the in¬ 
clusion of such payments in the gross income of his 
divorced (but remarried) wife. In order to be so included 
Section 22(k) requires that the payments be imposed upon 
or incurred by the husband “under a written instrument 
incident to such divorce”—a question of fact as to which 
taxpayer had the burden of proof. 

The Tax Court found that the payments in question con¬ 
stituted repayments of the principal of an indebtedness, 
and held that, as such, they were not deductible under Sec¬ 
tion 23(u) of the Code. That finding is supported by sub¬ 
stantial evidence, is not clearly erroneous, and may not 
be disturbed on appeal. In making that finding the Tax 
Court did not err in refusing to believe certain oral testi¬ 
mony introduced by Landa to the effect that the considera¬ 
tion for the agreement was the duty resting on him to 
support and maintain his wife and that, therefore, the pay¬ 
ments represented alimony, since that testimony was con- r 
tradicted by other evidence and was “inherently 

in the light of the agreement itself and the' 1 
circumstances of its execution. 

' The Tax Court also properly rejected Landa’s testimony 
for its plain effect, if accepted, would have been to vary the 
legal effect of the agreement between the parties. 
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ARGUMENT 

The Tax Court correctly held that the payments in question 
made by Landa to Astin under the "Note Agreement" 
during the taxable years constituted repayment of the 
principal of an indebtedness, and were not deductible 
under Section 23(u) of the Internal Revenue Code 

A. The Tax Court's Findings Are Supported by Substantial Evidence, 
and Are Not "Clearly Erroneous" 

In order to hold a wife liable for tax under the provisions 
of Section 22(k) of the Code (Appendix, infra) and cor¬ 
respondingly to allow the husband a deduction for the pay¬ 
ments made under the correlative Section 23 (u) 
(Appendix, infra), numerous conditions precedent must be 
found to exist. Insofar as material herein it is required 
that for the payments to be includible in the gross income 
of the wife, and deductible by the husband, there be a 
divorce or legal separation “ under a decree of divorce or 
of separate maintenance” and that the payments be “in 
discharge of, a legal obligation which, because of the 
marital or family relationship, is imposed upon or incurred 
by such husband under such decree or under a written in¬ 
strument incident to such divorce or separation • • *.” 

It is clear, and Landa does not argue otherwise, that the 
$200 monthly payments provided for under the “Note 
Agreement” (R. 19A-21A) were not made under any 
“decree of divorce or of separate maintenance”. Cf. 
Norton v. Commissioner, 192 F. 2d 960 (C.A. 8th); Scofield 
v. Greer, 185 F. 2d 551 (C. A. 5th); Commissioner v. Blum, 
187 F. 2d 177 (C. A. 7th). It is the contention of taxpayer 
Landa, however, that the payments in question meet this 
latter requirement and are deductible because imposed 
upon or incurred by him “under a written instrument in¬ 
cident to such divorce”. (Br. 16.) His basic premise is 
that the promissory note in question (R. 28A-29A) repre¬ 
sented an “alimony or support obligation” (Br. 16). In 
support of this premise, Landa argues (Br. 16, 18) that 
the Tax Court erred in failing to find that the consideration 
for the execution of the “Note Agreement” was his obli¬ 
gation to support and maintain his wife as evidenced by 
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his “uncontradicted testimony” to that effect and the 
“internal evidence” of the agreement itself. 

In its opinion (R. 32A) the Tax Court adverted to the 
fact that there was testimony on behalf of Landa designed 
to show that in the negotiations leading to the execution 
of the “Note Agreement” its ultimate terms were con¬ 
ceived for purposes inconsistent with the repayment of a 
loan and as additional protection to Astin in securing her 
support from Landa, hut said (R. 32A): 

In the light of the agreement itself and the circum¬ 
stances of its execution, we prefer to rely on the con¬ 
tents of a written document rather than to ascribe 
probative weight to oral testimony contradicting it. 

Accordingly, the Tax Court found (R. 30A) that the 
amounts in controvery paid by Landa to Astin under the 
“Note Agreement” during the taxable years 1942, 1 1943 
and 1944 “constituted repayments of the principal of an 
indebtedness”, thereby rejecting Landa’s contention that 
the payments involved were imposed upon and incurred by 
him under a written instrument “incident to” the Florida 
divorce. 

Whether or not these payments were “incident to” the 
divorce is a question of fact as to which the taxpayer has 
the burden of proof, Feinberg v. Commissioner, 16 T. C. 
14S5. 2 Since the appeal of taxpayer Landa involves a 
claim for deductions from income, he must bring himself 
squarely within the terms of the statute for deductions are 
a matter of legislative grace, not a matter of right. New 
Colonial Co. v. IJelvering, 292 U. S. 435, 440; Deputy v. 
du Pont, 308 U. S. 488, 493. 

In support of its decisions the Tax Court observed (R. 
31A-32A) in its opinion that Landa and Astin arrived at 
their agreement in what might safely be supposed as an 
“arms-length dealing” and that the “Note Agreement” 

1 Here involved because of the Current Payment Tax Act of 1943. 

2 Now pending on appeal in the United States Court of Appeals for the 
Third Circuit. 
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was in fact what it purported to be and the recitals con¬ 
tained therein statements of the true facts. Stating that 
“it would take internal evidence of some weight to lead 
us to the opposite conclusion” (R. 32A), the Tax Court 
pointed to certain supporting factors (R. 32A), namely, 
that, under the agreement, the payments both of principal 
and interest would be continued beyond Astin’s remarriage 
(R. 21 A), even though the husband’s obligation for support 
did not extend that far; that taxpayers at the same time 
entered into a “Separation Agreement” wdrich provided for 
alimony payments (R. 16A-19A), and those alimony pay¬ 
ments, unlike the payments provided for in the “Note 
Agreement”, were expressly limited to cease at Astin’s 
remarriage (R. 17A). 

Other circumstances surrounding the execution of this 
“Note Agreement” also support the Tax Court’s decisions. 
In addition to that agreement, Landa and Astin simul¬ 
taneously executed an “Agreement Pendente Lite” and a 
“Separation Agreement,” all three of which were executed 
on December 1, 1941. (R. 25A.) The relationship of the 
date of execution of these agreements with the date of 
approval (October 21, 1942) of the revenue laws dealing 
with taxation and deduction of alimony, etc., payments 
warrants consideration. It would clearly appear that when 
these various agreements, including the “Note Agreement” 
were drafted and executed, neither of the parties thereto 
could have had any idea that their written language might 
lead them into difficulties taxwise. They, therefore, gave 
the matter no consideration from that point of view. How¬ 
ever, Sections 22(k) and 23(u) of the Code were in effect 
when the tax was imposed for the years 1943 and 1944. 
Hence, wdiile prior thereto it was unimportant taxwise 
precisely how the instrument read or what was its proper 
interpretation, 3 the picture radically changed so that 
approximately eleven years after the execution of the 
“Note Agreement” here under consideration we are con- 

3 Prior thereto alimony payments were taxable as part of the husband’s 
income. 
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fronted with an effort to establish by parol testimony that 
the written words set forth therein under seal do not mean 
what they plainly say. See Assurance Co. v. Building 
Assn., 183 U. S. 308, 318, and Spring Garden Ins. Co, v. 
Wood, 233 Fed. 223 (C. A. 4th), to the effect that this can¬ 
not be done for any reason or for any purpose. 

Here the plain language of the “Note Agreement’’ re¬ 
cites that Landa was “indebted” to Astin “in the sum of 
$30,000”, which indebtedness was incurred after their 
marriage and while they were living together as husband 
and wife. (R. 19A.) The “Separation Agreement” con¬ 
tains a similar acknowledgment of that indebtedness. 
(R. 17A.) Both instruments bore the notation “(L. S.)” 
after the signature of the parties, and the signatures were 
acknowledged before a notary public. (R. 25A.) Landa 
was a lawyer (R. 25A) and certainly knew that a seal im¬ 
ports consideration. Landa v. Astin, 193 F. 2d 369 (C.A. 
D.C.). 4 If the consideration for the execution of the “Note 
Agreement” was, as Landa argues *(Br. 18), to provide 
maintenance and support for his wife, it was not necessary 
to resort to any fiction of an actual indebtedness. Such 
recitation, therefore, ought to be taken, as it was by the 
Tax Court, as a statement of the “true facts.” 

Landa argues, however (Br. 21), that “uncontradicted 
testimony, not inherently improbable” may not be dis¬ 
regarded. 5 We have no argument with this statement as 
a principle of law, but wish to point out that as applied to 
the circumstances of these cases it is without merit. The 

4 In that case, involving the taxpayers herein, I^anda argued to this Court 
that the “Note Agreement” contravened public policy. If such be the case, 
then the payments here in question would not be deductible as “alimony” 
under the statutes involved. 

As to Landa’s argument that the failure of Astin to testify creates an 
inference supporting his testimony, it must be remembered that the Commis¬ 
sioner was engaged in litigation with both parties, their cases having been 
consolidated. (R. 5A) Landa is the party claiming knowledge of the trans¬ 
action on the part of Astin, not the Commissioner, and had it within his 
power to subpoena Astin to testify. In any event Astin was equally available 
as a witness to Landa and no inference is allowable against the Commissioner. 
Erie E. Co. v. Kane, 118 Fed. 223 (C.A. 6th). 
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plain fact of the matter is that the disputed language of 
the “Note Agreement” itself contradicts Landa’s oral 
testimony (Br. 17-18) that there was no actual indebted¬ 
ness. Moreover, such testimony was “inherently im¬ 
probable” when considered in the light of the other factors 
pointed out above, and the Tax Court properly rejected it. 
Quock Ting v. United States, 140 U. S. 417, 420-421; Joe 
Balestrieri & Co. v. Commissioner, 177 F. 2d 867, 874 (C.A. 
9th); Cohen v. Commissioner, 148 F. 2d 336, 337 (C. A. 2d); 
0 ’Laughlin v. Helvering, 65 App. D. C. 135, 81 F. 2d 269 
(C.A.D.C.). See also 9 Mertens, Law of Federal Income 
Taxation, Sec. 50.61. In Cohen v. Commissioner, supra, the 
court stated (p. 337) that the Tax Court is not bound to 
accept uncontroverted testimony “when there are facts 
which even indirectly may give rise to inferences contra¬ 
dicting the witness”. 

Since the findings of the Tax Court are supported by 
substantial evidence and are not “clearly erroneous”, the 
decision of that court in Docket No. 11,540 should not be 
disturbed on appeal. Section 1141(a), Internal Revenue 
Code, ars amended by Section 36 of the Act of June 25, 
1948, c. 646, 62 Stat. 869, 991 (26 U.S.C. 1946 ed., Supp. II, 
Sec. 1141); Rule 52(a), Federal Rules of Civil Procedure; 
United States v. Gypsum Co., 333 U. S. 364, 394-395. It 
follows necessarily that since the payments in question 
were not deductible by Landa as alimony under Section 
23(u) of the Code, they did not represent income to Astin 
under Section 22(k) and that the decision of the Tax Court 
in Docket No. 11,541 should be reversed only if the Tax 
Court is reversed in Docket No. 11,540. Cf. Commissioner 
v. Blum , supra. 

B. Parol Evidence May Not Be Used to Vary the Legal Effect of a 

Written Instrument. 

We are not alone concerned with an attempt to alter the 
consideration as set forth in a written instrument under 
seal, but also with an attempt to use parol testimony to 
vary the legal effect of that instrument, for there is no dis- 
ute as to when, how, or whether the payments provided 
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for in 1946 “Note Agreement” shall be made. Such can¬ 
not be done. Pugh v. Commissioner, 49 F. 2d 76, 79 (C. A. 
5th), certiorari denied, 284 U. S. 642; Jurs v. Commis¬ 
sioner, 147 F. 2d 805, 810 (C. A. 9th), and 9 Mertens, Law 
of Federal Income Taxation, Sec. 50.80. 

The plain effect of the acceptance of Lauda’s testimony 
that the consideration for the $30,000 obligation referred 
to in the “Note Agreement” was the duty resting on him 
to support and maintain his wife (Br. 17-18), when con¬ 
sidered in connection with the attempted modification of 
that agreement by the letter of December 8, 1941® (R. 23A, 
29A), would be to change the plainly stated consideration 
of a pre-existing actual indebtedness into an alimony obli¬ 
gation, thus changing the legal effect of that instrument. 
Landa would thereby escape the tax consequences of his 
owm act set forth under seal. 

In Pugh v. Commissioner, supra, where the court re¬ 
jected an attempt by the scrivener and the interest parties 
to alter the legal effect of a written instrument by parol 
evidence, the court therein said (p. 79): 

The proposal is to give this recorded instrument an 
effect according to the wish of the parties rather than 
that attributable to it by law, and thus to control as 
against the United States the application of the tax 
laws. While it is sometime® broadly stated that the 
parol evidence rule has no application to any save par¬ 
ties to the instrument and their privies, * * * yet when 
an instrument is executed as the final embodiment of an 
agreement, and becomes the act of the parties, and 
where the parol evidence is offered merely to vary the 
legal effect of its terms, the rule operates to protect 
all whose rights depend upon the instrument though 

6 In that letter, the terms of which were accepted in writing by Astin, 
Landa stated that in order to remove an ambiguity in the “Note Agreement” 
and in order to void an unintended result, he proposed to begin the payments 
upon the note as of December 15, 1941, the payments, however, to cease after 
the payment due April 15, 1942, if the final decree of divorce had not then 
been issued and if he were convinced that Astin did not intend faithfully to 
prosecute the proceedings for a final decree. 
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not parties to it. # * * The law, and not their wish 
or understanding, must control its legal effect on the 
incidence of taxation. * * • 

Similarly, in Buchanan v. United States, 82 App. D. C. 
374, 164 F. 2d 710, 712, where admittedly the principal ob¬ 
ligation was one for support and maintenance, and the only 
question was whether interest paid thereon was deduct¬ 
ible by the husband as such, this Court held that the whole 
obligation was one for alimony, thereby, in effect, holding 
that the husband could not vary the legal effect of the 
written agreement there involved by designating what was 
plainly alimony to be interest. 

Neither should Landa be allowed to vary the legal effect 
of the “Note Agreement” involved herein. 

CONCLUSION 

The decision of the Tax Court in Docket No. 11,540 is 
correct and should be affirmed upon review by this Court. 
The decision of the Tax Court in Docket No. 11,541 is also 
correct and should be reversed only if that court is re¬ 
versed as to its decision in Docket No. 11,540. 

Respectfully submitted, 

Charles S. Lyon, 

Assistant Attorney General. 

Ellis N. Slack, 

A. F. Prescott, 

George F. Lynch, 

Special Assistants to 
the Attorney General. 


November, 1952. 



16 


APPENDIX 

Internal Revenue Code: 

Sec. 22. Gross Income. 

(k) [as added by Sec. 120 (a) of the Revenue Act 
of 1942, c. 619, 56 Stat. 798] Alimony, Etc., Income .— 
In the case of a wife who is divorced or legally 
separated from her husband under a decree of divorce 
or of separate maintenance, periodic payments 
(whether or not made at regular intervals) received 
subsequent to such decree in discharge of, or attribut¬ 
able to property transferred (in trust or otherwise) in 
discharge of, a legal obligation which, because of the 
marital or family relationship, is imposed upon or in¬ 
curred by such husband under such decree or under a 
written instrument incident to such divorce or separa¬ 
tion shall be includible in the gross income of such 

wife * # # . 

* • * 

• *•••• 

(26 U.S.C. 1946 ed., Sec. 22.) 

Sec. 23. Deductions From Gross Income. 

In computing net income there shall be allowed as 
deductions: 

• *•••• 

(u) [as added by Sec. 120 (b) of the Revenue Act of 
1942, supra] Alimony, Etc., Payments .—In the case 
of a husband described in section 22 (k), amounts in¬ 
cludible under section 22(k) in the gross income of his 
wife, payment of which is made within the husband’s 
taxable year. If the amount of any such payment is, 
under section 22 (k) or section 171, stated to be not in¬ 
cludible in such husband’s gross income, no deduction 
shall be allowed with respect to such payment under 
this subsection. 

(26 U.S.C. 1946 ed., Sec. 23.) 
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Treasury Regulations 111, promulgated under the In¬ 
ternal Revenue Code: 

Seo. 29.22(k)-l. Alimony and separate maintenance 

payments—Income to former wife. — {a) In general .— 

• • # 

In general, section 22 (k) requires the inclusion in 
the gross income of the wife of periodic payments 
(whether or not made at regular intervals) received 
by her after the decree of divorce or of separate main¬ 
tenance. Such periodic payments may be received 
from either of the two following sources: 

(1) In discharge of a legal obligation which, 
because of the marital or family relationship, is 
imposed upon or incurred by the husband, or 

(2) Attributable to property transferred (in 
trust or otherwise) in discharge of a legal obliga¬ 
tion which, because of the marital or family rela¬ 
tionship, is imposed upon or incurred by the 
husband. 

The obligation of the husband must be imposed upon 
him or assumed by him (or made specific) under either 
of the following: 

(1) A court order or decree divorcing or 
legally separating the husband and wife, or 

(2) A written instrument incident to such 
divorce or legal separation. 

The periodic payments received by the wife attribut¬ 
able to property so transferred and includible in her 
income are not to be included in the gross income of 
the husband. See also section 29.171-1 in cases where 
such periodic payments are attributable to property 
held in trust. 

The purpose and effect of section 22 (k) may be 
illustrated, in general, by the following examples, in 
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which it is assumed that the husband and wife make 
their income tax returns on the calendar year basis: 

Example (1). W sues H for divorce in 1942. The 
court awards W temporary alimony of $25 a week 
pending the final decree. On September 1, 1942, the 
court grants W a divorce and awards her $200 a month 
permanent alimony. No part of the $25 a. week tem¬ 
porary alimony received prior to the decree is in¬ 
cludible in W’s income under section 22 (k), but the 
$200 a month received during the balance of 1942 by 
W is includible in her income for 1942. Under section 
23 (u), H is entitled to deduct such $200 payments 
from his income. 

Example (2). W files suit for divorce from H. In 
consideration of W’s promise to relinquish all marital 
rights and not to make public H’s financial affairs, 
H makes a legally binding promise in writing to W to 
pay to her $200 a month if a final decree of divorce is 
granted without any provision for alimony. Accord¬ 
ingly, W does not request alimony and no provision 
for alimony is made under a final decree of divorce 
entered prior to 1942. During 1942, H pays W $200 
a month, pursuant to the promise. The $2,400 thus 
received by W is includible in her gross income under 
the provisions of section 22 (k). Under section 23 (u), 
H is entitled to a deduction of $2,400 from his gross in¬ 
come. 


*#•••• 

Section 22(k) applies only where the legal obliga¬ 
tion being discharged arises out of the family or 
marital relationship in recognition of the general obli¬ 
gation to support, which is made specific by the instru¬ 
ment or decree. Thus, section 22 (k) does not apply 
to that part of any periodic payment which is attribut¬ 
able to the repayment by the husband of, for example, 
a bona, fide loan previously made to him by the wife, 
the satisfaction of which is specified in the divorce 
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decree as a part of the general settlement between the 
husband and wife. 

i 

Sec. 29.23 (u)-1. Periodic alimony payments . —A de¬ 
duction is allowable under section 23 (u) with respect 
to periodic payments in the nature of, or in lieu of, 
alimony or an allowance for support actually paid by 
the taxpayer during his taxable year and required to 
be included in the income of the payee wife or former 
wife, as the case may be, under section 22 (k). As to 
the amounts required to be included in the income of 
the wife or former wife, as the case may be, see section 
29.22(k)-l. (For definition of husband and wife in 
such cases, see section 3797(a) (17).) 

****** 

The following examples illustrate cases in which a 
deduction is or is not allowed under section 23 (u): 

Example (1). Pursuant to the terms of a decree of 
divorce, H, in 1940, transfers securities valued at 
$100,000 in trust for the benefit of W, which fully 
discharges all his obligations to W. For 1942 and 
thereafter the periodic payments made by the trust to 
W are required to be included in W’s income under 
section 22 (k). Such payments are stated in section 
22 (k) not to be includible in H’s income and, there¬ 
fore, under section 23 (u) are not deductible from his 
income. 

Example (2). A decree of divorce obtained by W 
from H incorporated a previous agreement of H to 
establish a trust, the trustees of which were instructed 
to pay W $5,000 a year for her life. The court re¬ 
tained jurisdiction to order H to provide further pay¬ 
ments if necessary for the support of W. In 1942 the 
trustees paid to W $4,000 from the income of the trust 
and $1,000 from the corpus of the trust. Under the 
provisions of sections 22 (k) and 171 (b), W will in¬ 
clude $5,000 in her income for 1942. (The trustees will 
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deduct $4,000 from the income of the trust under sec¬ 
tion 162.) H will not include any part of the $5,000 in 
his income nor take a deduction therefor. If H had 
paid the $1,000 to W, rather than allowing the trustees 
to pay it out of corpus, he would have been entitled to a 
deduction for $1,000 under the provisions of section 
23 (u). 

**•••* 
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JURISDICTION 

The appeal in Docket No. 11,540 involves deficiencies in 
individual income taxes for the years 1943 and 1944 in the 
respective amounts of $699.42 and $424.03, and is taken 
from the decision of the Tax Court entered July 7, 1952. 
The appeal in Docket No. 11,541 involves a decision of no 
deficiency in income taxes for the year 1943 and was en¬ 
tered by the Tax Court on April 30, 1952. (App. 33A) 

The parties have stipulated, pursuant to the provisions 
of Section 1141(b)(2) of the Internal Revenue Code, that 
the decisions of the Tax Court may be reviewed by this 
Court (App. 33A-34A), and these cases are brought to 
this Court for review by petitions filed August 1, 1952 
(App. 34A), and July 25, 1952 (App. 36A), pursuant to 
the provisions of Section 1141(a) of the Internal Revenue 
Code, as amended by Section 36 of the Act of June 25, 
1948, and Section 1141(b)(2) of the Code. 

STATUTE AND REGULATIONS INVOLVED 

Section 22(k) and Section 23(U) of the Internal Rev¬ 
enue Code and Treasury Regulation 111, Section 29.22 
(k)-l, and Section 29.23(TJ)-l—are set out in complete 
detail in Government’s brief, pages 16, 17, 18, 19, and 20. 

STATEMENT OF THE CASE AND FACTS 

The two taxpayers in these consolidated cases were 
once husband and wife. After a period of separation, 
the wife having adequate grounds for a divorce, agree¬ 
ments were entered into in December 1941 providing for 
separation, settlement of property rights and cash pay¬ 
ments in the event of a divorce, as follows: 
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—A— 

“AGREEMENT PENDENTE LITE” dated December 
1, 1941 provided for the following payments to be made 
by the husband to the wife: 

1— Cash $700.00; 

2— Railroad fare and expenses of divorce; 

3— $85.00 per week for 13 weeks. 

—B— 

“SEPARATION AGREEMENT” dated December 1, 
1941 provided for the following payment by the husband 
to the wife: 

1— $150.00 per month during husband’s life—for 
her support—but only so long as wife remained un¬ 
married. 

2— All personal property in wife’s possession to be 
her separate property. 

3 — Husband agreed “that (husband ) Lcrnda had 
theretofore been indebted- to (wife) Astin in the sum 
of $30,000.00 and they desired to settle forever aU 
property rights growing out of their marriage rela¬ 
tionship.” 


“NOTE AGREEMENT” dated December 1, 1941 pro¬ 
vided the following: 

1 — Again, that Landa was indebted to his wife “tn 
the sum of $30,000.00, which indebtedness was in¬ 
curred after their marriage and while they were liv¬ 
ing together as husband and wife”. 

2 — That, in the event the marriage was dissolved, 
husband desired to provide for wife’s security by 
giving evidence of that indebtedness and husband 
agreed to execute and deliver to wife’s attorneys a 
promissory note for $30,000.00, bearing interest at 
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6% payable $200.00 per month at the Hamilton Na¬ 
tional Bank. 

In the event of default in any month’s installment the 
balance of principal, at the option of wife, would be 
due and payable. 

3—The Note Agreement further provided that in the 
event of wife’s remarriage, then the husband would 
pay $5,000.00 to the wife in addition to all other pay¬ 
ments provided in any agreement (Separation, Pen¬ 
dente lute or Note Agreement) 

The three above agreements were executed by the 
parties simultaneously, all dated December 1, 1941, all 
signatures being acknowledged before a notary public and 
the notation “ (L.S.) ” appear after each party’s signa¬ 
ture. 

The husband was and is a lawyer and member of the 
bar of this Court. 


The wife was represented by the law firm of Alvord 
and Alvord. 


—D— 


Landa, by letter dated December 8, 1941, agreed to 
commence payments of $200.00 per month on the note on 
December 15, 1941. 


—E— 

In April, 1942, (after the divorce) the “Promissory 
Note” in form as attached to “Note Agreement” was 
executed by Landa. 

—F— 

November 14, 1951, in his testimony before the Tax 
Court Landa claimed that these agreed payments of prin¬ 
cipal and interest as made during the taxable years in¬ 
volved on the prombissorv of $200.00 per month were 
maintenance or alimony payments which contradicted his 
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own exhibits placed in evidence, namely, all the fore¬ 
going described agreements. 

ARGUMENT 

—A— 

Landa Seeks to Shift His Federal Income Tax Burden 

This is the second time Alfons B. Landa, (Petitioner 
in No. 11,540) has brought to this Conrt a controversy 
over the agreements he executed on December 1, 1941, in 
which agreements he provided for settlement of all prop¬ 
erty rights and for certain payments to his then wife, 
Marjorie Mondell Landa (now Astin)—(Respondent in 
No. 11,541). 

The first appeal to this Court was by Landa in 1951 
from a “Summary Judgment” obtained by his former 
wife, now Marjorie Mondell Astin, to compel Landa to 
pay $5,000.00 based on his ten year old written agree¬ 
ment, executed under seal, in which he agreed to pay 
such sum in the event of her remarriage. Another agree¬ 
ment provided that alimony payments of $150.00 per 
month would cease on remarriage. The remarriage hav¬ 
ing taken place, Landa terminated the payments of $150.00 
per month but refused to pay the agreed $5,000.00 on the 
grounds then advanced that the agreements were unen¬ 
forceable as being contrary to public policy and were 
lacking in consideration. 

This Court determined 1 that the agreement was not 
contrary to public policy and that being contracts under 
seal, consideration was imputed thereby and the Court 
affirmed the Summary Judgment of the lower Court for 
the payment of the $5,000.00. 


1 AlfoTis B. Landa v. Marjorie Mondell Astin, 193 Fed. 2d 369. 
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Now, Alfons Landa again comes to this Court, no 
longer claiming the agreement is contrary to public policy 
or that it was lacking in consideration, but he seeks, by 
a self-serving interpretation of his own creation, to so 
change the terms of the agreements that certain Federal 
Income Tax Liabilities would be shifted from him to his 
former wife for past and all future years. 

This entire present controversy between Landa and The 
Commissioner of Internal Revenue, if decided in Landa’s 
favor, will result in a shifting of a part of his otherwise 
Federal Income Tax burden. 

This the Tax Court refused to countenance, it held; 
(App. 32A): 

“In the light of the agreement itself and the cir¬ 
cumstances of its execution, we prefer to rely on the 
contents of a written document rather than to ascribe 
probative weight to oral testimony contradicting it.” 

If these agreed payments to be made under the “Note 
Agreement” and the “Promissory Note” were as Landa 
now urges this court to hold, alimowy, why did his wife’s 
lawyer and Landa (who is also a lawyer) call these pay¬ 
ments a debt not once but nine times in unambiguous 
terms of description and admissions over the signature 
of Landa in December, 1941. These admissions are found 
in the “Separation Agreement”, the “Note Agreement” 
and again one time in the letter of December 8, 1941, and, 
of course, throughout the Promissory Note executed in 
April, 1942. It must be remembered that Landa was 
aware of alimony in December, 1941—since in the “Sepa¬ 
ration Agreement” he made definite 'provisions for ali¬ 
mony payments to his wife. 

Then, late in 1942, after a new Revenue Act permitted 
a deduction for alimony under certain conditions (Section 
23U), Landa claimed as a deduction the payments he had 
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. i 

made on the principal of the note debt on his tax returns 
as filed for the years 1943 and 1944. 

The Commissioner of Internal Revenue disallowed as 
a deduction to Landa the payments he had made on the 
principal of the note—but has allowed as a deduction the 
interest payments made to his wife on the note. The 
Tax Court has affirmed this action. 

Marjorie Mondell Astin (formerly Landa) has reported 
as income the interest payments made to her by Landa 
on the note debt but has not reported as alimony income 
the principal payments made on the note. 

The Tax Court has affirmed this action. 

Therefore, it is at once apparent, that on December 1, 
1941, when there were no tax consequences or motives in¬ 
volved or existing to either benefit or penalize either 
party on these $200.00 monthly note payments, we should 
give great weight to the parties arms-length agreements. 
We have every reason to accept fully and completely the 
agreements and note as correctly stating both the facts 
as then existing and the complete agreement of the 
parties. 

Landa, subsequent to the date of the agreements and 
after the passage of a new Revenue Act, seeks to change 
the terms of these agreements and asks this Court to shift 
a tax liability from him to his former wife on the pay¬ 
ments made on the principal of the note. 

—R— 

Landa Argues That Indebtedness Means Alimony 

In Petitioner Landa’s brief to this Court (page 33) it 
is urged that the “indebtedness” referred to in the agree¬ 
ments should be held to mean the obligation to support 
his wife. 
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It is indeed novel that Landa, a lawyer himself, in three 
agreements drawn (with assistance of wife’s attorney) 
in an arms-length dealing should be so careless with legal 
terms. Observe how carefully all rights, payments, and 
their termination are described and provided in the agree¬ 
ments drawn by Landa and his wife’s attorneys: (App. 
19A) 

“WHEREAS, Alfons Beaumont Landa is indebted 
to Marjorie Mondell Landa in the sum of $30,000, 
which indebtedness was incurred after their marriage 
and while they were living together as husband and 
wife.” 

Landa introduced the above “Note Agreement” in evi¬ 
dence before the Tax Court as his own Exhibit No. 5— 
then sought by his oral testimony to contradict his own 
evidence (being his own sworn statements of long stand¬ 
ing). 

Observe with what particularity and legal definiteness 
the three agreements are drawn, to provide: 

a) Immediate cash payment to wife of $700. 

b) Bailroad fare and expense money to wife. 

c) $85.00 a week for 13 weeks to wife. 

d) $150.00 per month to wife until she remarries. 

e) $5,000.00 t’ti a lump sum when the $150 per month 
terminated at wife’s remarriage. 

f) Then the indebtedness of $30,000 is detailed with 
great particularity in the Separation Agreement, 
in the Note Agreement, in the Letter of December 
8, 1941 and then in the Promissory Note itself. 

NOW, the Petitioner in his brief (page 33) says the 
note of $30,000, its payments of $200 per month and his 
repeated acknowledgments of the indebtedness in these 
agreements and in the note were merely his own inartistic 
way of saying “maintenance and alimony” and that the 
indebtedness of $30,000 was his own inartistic way of 
describing an obligation to support his wife after divorce. 
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The Tax Court gave full consideration to all the evi¬ 
dence including the Petitioner’s oral self-serving state¬ 
ments and in its opinion held: (App. 31A) 

“Both parties being before us, and having arrived at 
their agreement in what we may safely suppose was an 
arms-length dealing, we start with the assumption that 
the agreement was in fact what it purported to be and 
that the recitals contained in it are statements of the true 
facts. It would take internal evidence of some weight to 
lead us to the opposite conclusion. In fact, such indica¬ 
tions generally support the assumption. In the first place, 
the payments both of principal and interest would be con¬ 
tinued beyond Astin’s remarriage, although obviously the 
husband’s obligation of support did not extend so far. 
In the second place, the parties at the same time entered 
into an agreement for additional payments which were 
expressly referred to as alimony. And in the third place, 
these payments as contrasted with those in the so-called 
note agreement were expressly limited to cease at Astin’s 
remarriage. 

“There was, it is true, testimony on behalf of Landa 
designed to show that in the negotiations leading to the 
execution of the note agreement its ultimate terms were 
conceived for purposes inconsistent with the repayment 
of a loan and as additional protection to Astin in secur¬ 
ing her support from Landa. Whether this evidence was 
properly admitted might be an interesting question to 
which, however, we are not now required to give an an¬ 
swer. In the light of the agreement itself and the cir¬ 
cumstances of its execution, we prefer to rely on the 
contents of a written document rather than to ascribe 
probative weight to oral testimony contradicting it.” 


Lancia’s Attempt To Contradict and Vary His 
Own Documentary Evidence 

SEPARATE AGREEMENT 
NOTE AGREEMENT 

SPECIAL MASTER’S REPORT ON DIVORCE 

Landa introduced as his evidence before the Tax Court 
the following— 

SEPARATE AGREEMENT —in evidence as Landa- 
Petitioner’s Exhibit 4 (see Tax Court transcript p. 
18), 

NOTE AGREEMENT —in evidence as Landa-Petition- 
er’s Exhibit 5 (see Tax Court transcript p. 19), 

SPECIAL MASTER’S REPORT—Basis of DIVORCE 
DECREE, in evidence as Landa-Petitioner’s Exhibit 
2 (see Tax Court transcript p. 14-15) 

Landa, at the hearing before the Tax Court, attempted 
to vary by his oral- self serving declaration at the hea/rvng 
in 1951 the terms and conditions of the above documents 
which he had introduced in evidence—all dated in 1941. 

The following appears in the transcript of the hearing 
before the Tax Court (p. 21, 22): (not printed in ap¬ 
pendix). 

“By Mr. Cushwa: 

Q Mr. Landa, calling your attention again to the note 
agreement which has been introduced in evidence as Peti¬ 
tioner’s Exhibit No. 5, I particularly call your attention 
to the recitation as follows: 

‘Whereas, Alfons Beaumont Landa is indebted to Mar¬ 
jorie Mondell Landa in the sum of $30,000, which indebt- 


edness was incurred after their marriage and while they 
were living together as husband and wife/ 

I will ask you how that indebtedness was incurred, in 
what manner. 

^1R. DAUBIN: Just a minute. Were you through 
with your question? 

MR. CUSHWA: Yes. 

MR. DAUBIN: I will object to any testimony on the 
part of this witness that would vary the very clear terms 
of the three documents that are already in evidence in 
which property between the two parties is. resolved by 
agreements in writing and under seal.” 

Continuing the objection, Mr. Daubin said: (p. 27, 28, 
29) 

“MR. DAUBIN: That in Petitioner’s Exhibit No. 2, 
which is a transcript of the hearing which has been in¬ 
troduced in evidence by the petitioner Landa, it states 
on the fourth page from the last under ‘findings of the 
Court/ number five—the Court that awarded the divorce, 
as follows: 

‘I find that the plaintiff and defendant have made a 
property settlement between themselves and that at this 
time she is not requesting suit money or alimony/ 

Then we return to Petitioner’s Exhibit No. 4, which is 
the separation agreement, and it states: 

‘Whereas, the party of the second part has heretofore 
been indebted to the party of the first part in the sum of 
$30,000’— 

That is on the first page of the separation agreement. 

—‘in the sum of $30,000, and the parties are desirous 
of settling now and forever all property rights growing 
out of the marriage relation existing between them, in- 
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eluding courtesy and dower, which each of them may have 
against the other.’ 

Then we have the note agreement, Petitioner’s Exhibit 
No. 5, which reads: 

‘Whereas, Alfons Beaumont Landa is indebted to 
Marjorie Mondell Landa in the sum of $30,000, which 
indebtedness was incurred after their marriage and 
while they were living together as husband and wife.’ 

It identifies a note on the fourth page of that agree¬ 
ment as a note that is embodying the settlement of their 
obligations for the $30,000 indebtedness incurred. So I 
submit that the documents having been entered into 
under seal by the parties, introduced now in evidence by 
petitioner Landa, that certainly he can’t give testimony 
that varies the clear, expressed and unambiguous state¬ 
ments contained therein. If any of these statements were 
ambiguous I can readily appreciate that questions could 
be asked to clear it up. Certainly I think that any con¬ 
sideration that is necessary to support these as legal 
documents is expressed therein and any questions con¬ 
cerning them are superfluous and beyond the realm of 
this witness to answer to the extent that his answers in 
any way vary the expressions in these documents. 

THE COURT: You understand that I am not at all 
passing on the effect this will have on the question of 
credibility but merely on the question of admissibility. 
Unless you can cite me some case that shows that true 
consideration can’t be shown even though a consideration 
is mentioned in an agreement, unless you can show me 
that I think the rule is too generally the other way to be 
able to sustain vour objection.” 

The Tax Court permitted Landa to answer certain 
questions, (after objection by counsel for Astin). 


13 


However, the Tax Court, in effect, holds that even when 
given all the weight to which Landa’s testimony is en¬ 
titled, NEVERTHELESS, it must rely upon the written 
agreements arrived at arms-length dealings as meaning 
just what is stated therein; the Tax Court held: 

From the Opinion (App. 31-A, 32A): 

“Both parties being before us, and having arrived at 
their agreement in what we may safely suppose was an 
arms-length dealing, we start with the assumption that 
the agreement was in fact what it purported to be and 
that the recitals contained in it are statements of the true 
facts. It would take internal evidence of some weight to 
lead us to the opposite conclusion. ,, 

“There was, it is true, testimony on behalf of Landa 
designed to show that in the negotiations leading to the 
execution of the note agreement its ultimate terms were 
conceived for purposes inconsistent with the repayment 
of a loan and as additional protection to Astin in secur¬ 
ing her support from Landa. Whether this evidence was 
property admitted might be an interesting question to 
which, however, we are not now required to give an 
answer. Jn the light of the agreement itself and the cir¬ 
cumstances of its execution, we prefer to rely on the con¬ 
tents of a written document rather than to ascribe proba¬ 
tive weight to oral testimony contradicting it” (Italics 
supplied). ! 

From the authorities, it appears that the Tax Court 
was in error in admitting this oral self serving state¬ 
ments of Landa which contradicted his own documentary 
evidence under seal (see 20 Am. Jur. page 958, par. 1099). 

However, the Tax Court gave this oral statement of 
Landa all the weight it deserved and held that “it pre¬ 
ferred to rely upon the written documents rather than 
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ascribe probative weight to oral testimony contradictory 
it”. 

It is respectfully urged that the opinion of the Tax 
Court be affirmed. 

Respectfully submitted, 

November 27, 1952 

Meredith M. Datjbut, 

Munsey Building 
Washington, D. C. 

Attorney for Marjorie M. 
Astin, Respondent in 
No. 11541 



Htttteit States (Court of Arqmtla 

Fob the District of CoLUM8*#e#l8tefei Court of Appeals 

For the 

_ District qf Columbia. Circuit 

No. 11,540 FILED APR 1 6 1S53 . 

Alfons B. Landa, Petitionary . » J .- 

V. * CLERK 

Commissioner of Internal Revenue, Respondent. 


No. 11,541 

Commissioner of Internal Revenue, Petitioner, 

v. 

Marjorie M. Astin, Respondent. 
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the above-entitled causes, and in support thereof respect¬ 
fully shows: 

The Court Should Reverse Decision of the Tax Court 
With Instructions to Enter Judgment in Favor of Landa, 
and Not Merely Remand the Case to Assess the Weight 
of Oral Testimony. 

In the last paragraph of its opinion the Court states 
that it remands these cases to the Tax Court to assess 
the probative weight of Mr. Landa’s testimony because 
4 ‘here, the oral testimony may be in conflict with other 
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evidence.” We assume that the Court does not contem¬ 
plate a new trial, nor the reopening of the cases in the 
Tax Court for the reception of other evidence. If that 
assumption is correct, the remand must be predicated on 
the view that Mr. Landa’s oral testimony is, or may be, 
in conflict with the Note Agreement, since that document 
is the only other evidence purporting to state the con¬ 
sideration for the execution of the promissory note, pay¬ 
ments under which are the items at issue in these pro¬ 
ceedings.* That the opinion views the agreement on the 
one hand, and Mr. Landa’s testimony on the other, as 
possibly standing in conflict with each other, appears 
from the first paragraph of the opinion where it is 
stated: that the agreements provided for “a $30,000 note 
evidencing an ‘indebtedness * * * incurred after their 
marriage and while they were living as husband and 
wife’ (emphasis supplied). This description supported 
the view that the consideration for the payments did not 
arise out of their marital relationship .’ 9 

The Note Agreement executed by Mr. Landa and Mrs. 
Astin provided that the promissory note was to be an 
“evidence of indebtedness” and that the “indebtedness was 
incurred after their marriage and while they were living 
together as husband and wife.” We submit that this lan¬ 
guage does not support the view that the consideration 
for the payments here in question did not arise out of 
the marital relationship. 

A husband’s obligation to support his wife, even after 
divorce, arises out of the fact that they were married; 
hence it must arise with or after the marriage, and not 
before. And it arises because of the existence of the con¬ 
jugal relationship, or, in other words, because of the 


* The Separation Agreement (Joint Appendix, 16A) also touched 
upon this question, but in language substantially identical with 
that of the Note Agreement. 
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fact that the parties lived together as husband and wife. 
Consequently, the statement in the agreement that the 
obligation of Landa to Mrs. Astin was “incurred after 
their marriage and while they were living as husband 
and wife” is not opposed to the contention that the pay¬ 
ments arose out of the marital relationship. 

Nor is the use of the word “ indebtedness’’ in the agree¬ 
ment in conflict with that contention. As was pointed 
out in Landa’s brief (pp. 25-28), the word “indebted¬ 
ness” has no fixed meaning, and is capable of being ex¬ 
panded or contracted to fit almost any meaning the user 
desires. It has been held to embrace an obligation of a 
husband to support his former wife. (Cases cited in 
Landa’s brief, p. 28) The meaning of the word “indebt¬ 
edness’ ’ is so varied that its meaning in the agreements 
here can not be .described as anything but ambiguous. 
Its ambiguity is perfectly apparent from the cases cited 
on pages 25 to 28 of our brief. In fact, so far as con¬ 
sideration is concerned, the whole agreement is ambigu¬ 
ous, for the very unusual terms of the instrument are 
not consonant with an obligation to repay a loan. On 
pages 18 to 20 of our brief we point out the internal 
evidence of the agreement, and the impact of its pro¬ 
visions on the contentions of the parties. 

What then, is the evidence in this case? On the one 
hand, we have Mr. Landa’s clear and definite testimony 
that the sole consideration for the execution of the 
promissory note was his obligation to support his wife, 
from whom he had separated. On the other, we have the 
language of the agreement itself, which, in so far as a 
statement of the consideration for the note is concerned, 
can be characterized in no other way but as ambiguous. 

Is there, then, any purpose to be served in remanding 
these cases to the Tax Court to permit that tribunal to 
weigh the ambiguous language of the agreements against 
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Landa’s clear and positive testimony? Can ambiguous 
evidence ever outweigh clear and positive evidence which 
in this case was, as stated by the Court in its opinion, 
not “inherently improbable in the light of the circum¬ 
stances and the situation of the parties ?” We call to the 
Court’s attention the action taken by it in Murray v. 

Gadsden , . App. D.C., 197 F.(2d) 194, cited on 

page 31 of our brief. There the document in question 
was contrary to oral testimony which the trial court had 
excluded. This Court held that the document did not ex¬ 
press the actual intention of the signers, and that the 
trial court should have received parol evidence as to what 
the real purpose of the signers had been. But the case 
was not remanded to the District Court for the purpose 
of receiving the oral testimony and then weighing it 
against the language of the written document. On the 
contrary this Court reversed the decision below, and re¬ 
manded the case for the entry of a judgment accordingly. 

In Murray v. Gadsden it was not suggested that the 
language of the writing was ambiguous, but since the 
purpose of the writing was at variance with the actual 
facts as would be shown by the testimony which the 
court below excluded, the testimony prevailed, and the 
decision of the Trial Court was reversed with instruc¬ 
tions to enter judgment accordingly. Here the language 
of the written instruments is ambiguous; a fortiori, the 
Tax Court’s decision here should likewise be reversed 
with instructions to enter judgment for Landa. 

Wherefore, upon the foregoing grounds, it is respect¬ 
fully urged that this petition for rehearing be granted, 
that Counsel be given an opportunity to present oral 
argument, and that the decisions of the Tax Court be 
upon further consideration reversed with instructions to 
enter judgment for Landa. 
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In the Alternative, the Court Should Modify Its Opin¬ 
ion to Clarify the Purpose of the Remand. 

In the last paragraph of the opinion it is stated that 
these cases are remanded to the Tax Court for the pur¬ 
pose of assessing the probative weight of Mr. Landa’s 
oral testimony, because “here the oral testimony may be 
in conflict with other evidence. ” If this Court should 
adhere to its decision and not direct the entry of a de¬ 
cision for Landa, we respectfully request that the opinion 
of the Court be modified and clarified so as to define the 
action to be taken by the Tax Court on the remand. 

The use of the words “may be” in the portion of the 
last paragraph of the opinion quoted above might be 
construed as contemplating either (a) reopening the case 
for the purpose of receiving other evidence, or (b) the 
granting of a new trial. 

If a new trial is not to be granted, it is requested that 
the opinion of the Court be modified, and that the Tax 
Court be instructed (a) that the word “debt” and its 
derivatives do not import a “loan,” and (b) that no un¬ 
favorable inference arises from the failure to call adverse 
parties as witnesses. 

It is apparent from the opinion of the Tax Court that 
that tribunal construed the word “debt” or “indebted” 
as synonymous with “loan.” In the last paragraph of 
that opinion (Joint Appendix, p. 32A) it was stated: 
“There was • • • testimony on behalf of Landa de¬ 
signed to show • • • [the] terms [of the Note Agree¬ 
ment] w^ere * # * inconsistent with the repayment of a 
loan.” That the operative word of the agreement, 
namely, “indebted” is not equivalent to “obligated to 
repay a loan” is amply demonstrated on pages 25 to 28 
of Landa’s brief. We respectfully urge that the opinion 
of this Court be modified to make it clear that the Tax 
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Court erred in holding, in effect, that “debt” is synony¬ 
mous with “loan”. 

In the trial before the Tax Court, Counsel for Mr. 
Landa proceeded on the assumption that the following 
propositions represented settled law: 

1. Uncontradicted admissible testimony as to the pur¬ 
pose and meaning of recitals in a written instrument is 
conclusive. Murray v. Gadsden , supra; Cabrera v. Ameri¬ 
can Colonial Bank, 214 U.S. 224. 

2. The consideration for the execution of a written 
instrument may alwrays be controlled by oral testimony. 
Patterson v. Texas Co., 131 F.(2d) 998, and cases there 
cited (P. 31 of Landa’s brief). 

3. Uncontradicted oral testimony of a party to the 
proceeding is binding on a trial court {Forcm v. Com¬ 
missioner, 165 F.(2d) 705), and it is not necessary to call 
an adverse party or other hostile witnesses to support 
such testimony. 

4. The failure of Mrs. Astin to testify in her own be¬ 
half, and the failure of the government to call her as a 
witness, created an inference that her testimony would 
have supported Mr. Landa’s case. (Cases cited at page 
24 of Landa’s brief). 

If these fundamental concepts are correct, the Tax 
Court should be so advised. If they are now adjudged 
to be wrong, the opinion and judgment of this Court 
should be modified so as to direct the Tax Court to grant 
a new’ trial in order that Counsel may call other wit¬ 
nesses and re-prove by them w’hat Counsel has heretofore 
regarded as being already proven and uncontradicted on 
the record. 

The revisions of the opinion herein requested are, 
Counsel believes, essential to prevent long drawn-out liti- 
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gation and unnecessary expense on the part of all the 
parties, both taxpayers and the government. (See, for 
example, Keneipp v. U. S., 87 App. D.C. 242, 184 F.2d 
263, and Id., No. 11532, opinion by this Court Apr. 2, 
1953). 

Respectfully submitted, 

Raymond N. Beebe 

Raymond C. Cushwa 
1000 Vermont Avenue, N.W. 
Washington 5, D. C. 
Attorneys for Petitioner 
on Review in No. 11540 

We hereby certify that we are the attorneys for Alfons 
B. Landa, the petitioner in No. 11540, and that the fore¬ 
going Petition for Rehearing, and, In the Alternative, 
For Modification of the Opinion of the Court is not pre¬ 
sented for purposes of delay but is filed in good faith, 
and, in our opinion, is well founded in law and fact and 
proper to be filed herein. 

Raymond N. Beebe 
Raymond C. Cushwa 




